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 1  P R O C E E D I N G S  

 2 JANUARY 13, 2010      8:39 A.M.  

 3  

 4 THE COURT:  Very well.  Good morning, counsel.

 5 (Counsel greet the Court.)

 6 THE COURT:  Ready to proceed?

 7 MR. THOMPSON:  Yes, Your Honor.

 8 THE COURT:  Very well.  Mr. Chauncey, I believe, is

 9 on the stand.

10 Yes.  Here he is.

11 MR. THOMPSON:  Your Honor, as Professor Chauncey is

12 coming to the stand, I wanted to report that we w ere able to

13 agree that all the exhibits that the plaintiffs w anted to move

14 into evidence last evening we have no objection.  So if they

15 have a list that they want to provide, we're fine  with that.

16 In addition, there was -- I believe it was PX1775 , we

17 had a authenticity objection to.  We withdraw tha t authenticity

18 objection.  And I think Ms. Stewart has a better copy of it,

19 and she can explain that situation.

20 THE COURT:  All right.  Ms. Stewart.

21 MS. STEWART:  Good morning, Your Honor.

22 We -- yesterday, Mr. Thompson was concerned that the

23 exhibit that was in the binders was a black-and-w hite copy that

24 was a little bit blurry.  And so there's another exhibit that's

25 been marked, that's the same document, that actua lly is in
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 1 color and has no blurriness.  I just wanted to as k the Court

 2 for your preference.  The plaintiff exhibit numbe r that the

 3 cleaner copy is, is 2288.  But I thought it might  make sense to

 4 remark it the same as the other exhibit so that t he record is

 5 clear, because the witness referred to the docume nt.  And the

 6 blurrier version of it was exhibit --

 7 MR. THOMPSON:  1775.

 8 MS. STEWART:  -- 1775.

 9 So I can do whichever, but I thought what I would  do

10 is just mark these 1775, and, during a break, sub stitute them

11 in the binders that the Court has, so that we rep lace the

12 blurry copy with the clean one.

13 THE COURT:  Why don't, instead, you file this as

14 1775A.

15 MS. STEWART:  Perfect.  Thank you, Your Honor.

16 And, also --

17 THE COURT:  The record will be complete as to which

18 documents are being referred to.

19 (Plaintiffs' Exhibit 1775A marked for 

20 identification.) 

21 MS. STEWART:  If the Court would allow me to, I had

22 requested that the Court allow me to have this li st become an

23 exhibit, so that I could then ask the Court to ad mit the

24 documents that are on the list as Dr. Chauncey's sources,

25 rather than have him read those sources into the record, just
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 1 to spare us the extra time.

 2 And so I'd like to ask that the list that

 3 Mr. Thompson was referring to, that they have now  agreed to, of

 4 exhibits that would come in through Mr. Chauncey,  to be

 5 marked -- what are we up to in next in order for plaintiffs?

 6 Plaintiffs' next in order.  Guys?

 7 THE COURT:  What you have, I gather, is simply a list

 8 of those exhibits that are coming in.

 9 MS. STEWART:  Correct, Your Honor.

10 THE COURT:  Why don't you hand those to the clerk,

11 and we will go through the exhibit list and we wi ll mark those

12 as entered.  And that should take care of the pro blem, should

13 it not, Mr. Thompson?

14 MR. THOMPSON:  Yes, Your Honor.

15 (Plaintiffs' Exhibits 847, 848, 849, 850, 851, 85 2, 

16 853, 854, 855, 856, 857, 858, 859, 861, 863, 864,  

17 868, 872, 873, 874, 876, 877, 878, 879, 880, 881,  

18 882, 2281, 2322, and 2337 received in evidence.) 

19 MS. STEWART:  We will provide the physical exhibits,

20 themselves, to the Court at a break.

21 THE COURT:  Good.  Well, I appreciate that, Counsel.

22 We're moving along.

23 All right.  Mr. Thompson.

24 MR. THOMPSON:  Yes.

25
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 1 GEORGE CHAUNCEY,  

 2 called as a witness for the Plaintiffs herein, ha ving been 

 3 previously duly sworn, was examined and testified  as follows:   

 4 THE COURT:  Now, Mr. Chauncey, you're still under

 5 oath.  You understand that, do you?

 6 THE WITNESS:  Yes, sir.

 7 THE COURT:  The oath that you took yesterday applies

 8 to this testimony as it did the testimony yesterd ay.

 9 THE WITNESS:  Yes.

10 THE COURT:  Is that clear?

11 THE WITNESS:  Yes, sir.  

12 THE COURT:  Very well.  Proceed.

13                  CROSS EXAMINATION RESUMED 

14 BY MR. THOMPSON:  

15 Q. Good morning, Professor.

16 A. Good morning.

17 Q. Is it fair to say that as a historian you are most struck

18 by how quickly public opinion is changing in rega rd to the

19 recognition of same-sex relationships?

20 A. I think that, as a historian, I'm struck both by ch ange in

21 opinion and by the polarization of American socie ty and the

22 roadblocks that have been put in place to prevent  the

23 achievement of marriage equality for gay couples.

24 Q. Well, I'd like to direct your attention to tab 6 in  your

25 binder, which is excerpts from your book Why Marriage?, which
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 1 has been introduced into evidence in the list tha t was just

 2 handed to the Court.  And I would like to direct your attention

 3 to page xii in Roman numerals.  So this would be the

 4 introduction.  So it's tab 6, and then Roman nume ral xii, which

 5 is towards the beginning, in the introduction.

 6 Tell me when you're there, Professor.  I don't me an

 7 to rush you.

 8 A. Yes.

 9 Q. Okay.  And so you said, in the first full paragraph :

10 "Nonetheless, as a historian I am most struck

11 by how quickly public opinion is changing in

12 regard to the recognition of same-sex

13 relationships."

14 You wrote that, correct?

15 A. I did write that.  I wrote that in 2004.

16 Q. The question is just whether you wrote that.  On re direct

17 you can explain whatever you like.

18 And when you wrote that, you agreed with it, corr ect?

19 A. Uhm, yes, I thought this in 2004.

20 Q. Yes.  Okay.  Very well.

21 Now, in 2002, Gallup did a poll that showed that even

22 though 44 percent of people said homosexuality wa s an

23 unacceptable alternative lifestyle, 86 percent th ought

24 homosexuals should have equal rights in terms of job

25 opportunities, correct?
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 1 A. I'm sorry, which year did you mention?

 2 Q. 2002.  I can repeat the question, if you like.

 3 In 2002, Gallup did a poll that showed that even

 4 though 44 percent of the people said homosexualit y was an

 5 unacceptable alternative lifestyle, 86 percent th ought

 6 homosexuals should have equal rights in terms of job

 7 opportunities; is that right?

 8 A. I would have to look at the source again, but that seems

 9 possible to me.

10 Q. Okay.  And the contrast was even more striking amon g

11 African-Americans, who were more supportive of ga y civil rights

12 than whites, even though they also expressed more  moral

13 disapproval of homosexuality, correct?

14 A. I remember that being a general trend.

15 Q. And when Matthew Shepard was murdered, it provoked a

16 national outcry, correct?

17 A. It received considerable attention, yes.

18 Q. And it was clear that a profound change had taken p lace,

19 correct?

20 A. Uhm, well, I believe that I was referring there to a

21 growing recognition of the problem of violence ag ainst gay

22 people, and that it ought to be considered a prob lem; even

23 though, it continued at considerable length.

24 Q. But there was a -- there had been a remarkable grow th in

25 acceptance of gay people in our own time, correct ?  There has
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 1 been?

 2 A. Uhm, as I think I've said throughout my work, there 's been

 3 both a growth and a growing -- of support for gay  people, and a

 4 growing polarization in American society over gay  issues.

 5 Q. As recently as 2000, civil unions seemed like a rad ical

 6 idea, correct?

 7 A. Yes.

 8 Q. And in Vermont, Governor Howard Dean was denounced for

 9 supporting civil unions at the beginning of the l ast decade,

10 correct?

11 A. Yes, that's correct.

12 Q. But every major democratic candidate for president

13 supported civil unions in the 2004 primary, corre ct?

14 A. They supported civil unions, but not marriage.

15 Q. And that would have been unthinkable just four year s

16 earlier, correct?

17 A. It did mark a change, yes.

18 Q. Indeed, even President George W. Bush sought to mod erate

19 his image by supporting the rights of states to e nact civil

20 unions for gay couples, correct?

21 A. In a roundabout way, yes.

22 Q. And more telling evidence of the growing public sup port

23 for gay couples was provided by several state leg islatures,

24 correct?

25 A. You'll have to tell me what you're referring to the re.
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 1 Q. Well, the legislatures of New Jersey and Maine pass ed laws

 2 providing a degree of recognition and security to  gay couples,

 3 correct?

 4 A. Yes, there were a handful of states that did that; while

 5 many others enacted significant barriers to marri age.

 6 Q. And California has enacted a sweeping domestic part nership

 7 law that granted registered gay couples all of th e state

 8 benefits available to married couples.  Yes or no ?

 9 A. Yes.

10 Q. In 2004, exit polls showed that 60 percent of voter s

11 nationwide support either civil unions or marriag e for gay

12 couples, correct?

13 A. Yes, I believe it was about half of those for marri age,

14 and then the others just for civil union.  So the y drew a

15 distinction between the two.

16 Q. Are you aware of any more recent polling data on th at

17 issue?

18 A. I can't give you the particulars on the most recent  polls.

19 My sense is that, broadly, there's still about a third support

20 for marriage, and about a third support for civil  unions or

21 domestic partnership but not marriage.

22 Q. And the generational shift is especially noteworthy .

23 Americans in their late teens and 20s are four ti mes more

24 likely to support same-sex marriage than their gr andparents

25 are, correct?
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 1 A. I believe that figure was true at one point.  I thi nk that

 2 trend is generally true.  It's, of course, hard t o know what

 3 will happen with that trend, but that would be a fair

 4 assessment of current polling data.

 5 Q. The years stretching from the spring of 2003 to the  spring

 6 of 2004, were a decisive turning point in the his tory of

 7 lesbians and gay men in the United States, correc t?

 8 A. Uhm, well, I believe when I said that, I was referr ing

 9 both to the recognition of marriage by the Massac husetts state

10 court and the enormous debate that emerged.  

11 And so it was a decisive turning point in the sen se

12 that the issue had really been brought to the for e.  And, of

13 course, tremendous opposition was generated, as w ell as

14 support.

15 Q. And it's hard to think of another group whose

16 circumstances and public reputation have changed so decisively

17 in so little time, correct?

18 A. I think, in looking back over the last generation, it is

19 really striking how much has changed and how many  impediments

20 remain before gay people, and how strong resistan ce has been to

21 that change.

22 Q. Above all, there's been a sea change in the attitud es of

23 the young who have grown up in a world where they  know gay

24 people and see them treated with the respect any human

25 deserves, correct?
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 1 A. I think that there has been a change on the part of  young

 2 people, yes.

 3 Q. Okay.  And I'd like to direct your attention to tab  9 in

 4 your binder.  And this is a website entitled,

 5 "beyondhomophobia.com."  It's written by Dr. Here k, who is an

 6 expert in this case.

 7 And do you know of Dr. Herek's reputation?

 8 A. Yes.

 9 Q. All right.  And he has a solid reputation in his fi eld?

10 A. Yes.

11 Q. All right.  And I'd like to direct your attention t o page

12 4 of this document by Professor Herek.

13 And looking at the fourth paragraph from the bott om,

14 the second sentence reads:

15 "The widespread opposition to Proposition 8

16 and the fact that proponents of the measure

17 have been so careful not to publicly bash

18 sexual minorities are signs of a sea change

19 in public attitudes."

20 Do you agree with Professor Herek?

21 A. Well, as I suggested yesterday, I do think that the  Prop 8

22 campaign in, certainly, its most public, official

23 manifestations was more polite than many of the e arlier

24 campaigns.  Although, I believe they also drew on  some of the

25 fears that were resident because of those earlier  campaigns.
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 1 Q. In the colonial era, sodomy laws regulated conduct in

 2 which anyone could engage, correct?

 3 A. I'm sorry.  Repeat.

 4 Q. Just --

 5 A. Repeat yourself.

 6 Q. Yes.  In the colonial era, sodomy laws regulated co nduct

 7 in which anyone could engage, correct?

 8 A. Uhm, well, again, there were variations amongst the  states

 9 as a sort of general rubric.  That would be fine.   But that

10 would be qualified by looking at the laws that af fected --

11 primarily, that regulated male sexual behavior.

12 Q. The prohibition against sodomy was not the same thi ng as

13 anti-gay discrimination, correct?

14 A. Yes.  As I said yesterday, it was not the same thin g.

15 Q. Although, anti-gay discrimination is popularly thou ght to

16 have ancient roots; in fact, it was a unique and relatively

17 short-lived product of the 20th century, correct?

18 A. Well, as I've suggested, the hostility towards such

19 behavior can be seen in the sodomy laws, even tho ugh they

20 didn't apply just to homosexual conduct.

21 But in that sentence, I was referring to the

22 construction of an edifice of anti-gay discrimina tion and

23 hostility in the context of the 20th century, whe n the

24 categories of gay and straight, heterosexual and homosexual,

25 became culturally powerful.
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 1 Q. But you agree with the sentence I read, correct?

 2 A. If you would read the sentence again, please.

 3 Q. Sure.  The prohibition against sodomy was not the s ame

 4 thing as anti-gay discrimination, correct?

 5 A. Yes.

 6 Q. All right.  And, sorry, although anti-gay discrimin ation

 7 is popularly thought to have ancient roots, in fa ct, it is a

 8 unique and relatively short-lived product of the 20th century,

 9 correct?

10 A. Well, there again, I'm drawing a distinction betwee n

11 hostility towards behavior and discrimination aga inst a class

12 of people based on that -- defined by that behavi or.  And so in

13 that sense, yes, discrimination is a product of t he 20th

14 century.

15 Q. And the states began to enact discriminatory measur es in

16 the 1920s and '30s against homosexuals, correct?

17 A. Yes.

18 Q. Now, in your direct you mentioned -- you discussed

19 discrimination in the context of bars.  Do you re member that?

20 A. Yes.

21 Q. Okay.  And gay bars were an important battleground in the

22 post-war years, correct?

23 A. Yes.

24 Q. Beginning in the 1930s and '40s, many states, inclu ding

25 California, prohibited gay people from being serv ed in bars and
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 1 restaurants, correct?

 2 A. Yes.

 3 Q. But raids on bars of gays and lesbians are a thing of the

 4 past in California today, correct?

 5 A. Uhm, I can't give you a definitive answer on that.  I

 6 mean, clearly, they are not a part of the landsca pe now in the

 7 way they were then.

 8 Q. So that's an -- and, indeed, throughout the United States,

 9 gays and lesbians are free to go -- are legally e ntitled to go

10 to any bar they wish to, correct?

11 A. Uhm, they are now -- uhm.  Well, I guess that in ha lf the

12 states there's still no laws prohibiting discrimi nation against

13 them.  And so it could still -- they could still be ejected in

14 bars in, let's say, half the states.

15 Q. Are you aware of any police raids on any bars in th e

16 United States that have taken place in the last t en years

17 because the bar was serving gays and lesbians?

18 A. Well, last summer, the police did arrest a number o f

19 patrons at a bar in Fort Worth, Texas.  And there  was a big

20 controversy about why they had done this.

21 Q. Any other -- any other incidents in the last ten ye ars?

22 A. Uhm, not that I can think of now.

23 Q. And in the -- let's turn to the medical community a nd the

24 discrimination that was present there in the earl y part of the

25 20th century.  Leading physicians and medical res earchers
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 1 claimed that homosexuality was a pathological con dition or

 2 disease, correct?

 3 A. Yes.

 4 Q. Almost all of the medical literature on homosexuali ty in

 5 the early 20th century considered it to be a path ological

 6 condition or disease, correct?

 7 A. Yes.

 8 Q. But the medical literature was incorrect; isn't tha t

 9 right?

10 A. Uhm, well, certainly, researchers today would, yes,  say

11 that that literature was incorrect.

12 Q. Such hostile medical pronouncements provided a powe rful

13 source of legitimation to anti-homosexuality sent iment,

14 correct?

15 A. Yes.

16 Q. Such medical pronouncements were themselves a

17 manifestation of discrimination against gays and lesbians,

18 correct?

19 A. They reflected that and enhanced that.

20 Q. But the major institutions that once helped legitim ize

21 anti-gay hysteria have changed their positions to day, correct?

22 A. Well, could you talk about particular institutions.

23 That's a very general question.

24 Q. Well, let's turn to tab 10 in your binder.

25 Do you recall that you put in a declaration in th e
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 1 California same-sex marriage cases?

 2 A. Yes.

 3 Q. And is tab 10 a -- if you turn to page 16, is that your

 4 signature?

 5 A. Yes.

 6 Q. Okay.  And, then, I'd like you to look at page 12,

 7 paragraph 28.  And in the second sentence you say :  

 8 "Major institutions that once helped

 9 legitimize anti-gay hysteria have changed

10 their positions."

11 And you wrote that, right?

12 A. Well, I did write that.  But I'd like to be able to  talk

13 about particulars rather than --

14 Q. All right.

15 A. Yes.  I'll say "major institutions," that's a very general

16 statement.

17 Q. Well, for example, the American Psychiatric Associa tion,

18 in 1973, voted to remove homosexuality from its l ist of mental

19 disorders, correct?

20 A. Yes.

21 Q. And the American Psychological Association and the

22 American Medical Association soon followed, corre ct?

23 A. Yes.

24 Q. And today leading physicians and medical researcher s no

25 longer claim that homosexuality is a pathological  condition,
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 1 correct?

 2 A. Yes.

 3 Q. For more than 35 years, the leading American mental  health

 4 associations have made clear that homosexuality i s not a

 5 pathological condition or disease, correct?

 6 A. Yes.

 7 Q. Now, now let's talk about discrimination in academi a.

 8 You received your undergraduate degree from Yale;  is

 9 that correct?

10 A. Yes.

11 Q. And you graduated in 1977; is that correct?

12 A. Yes.

13 Q. And you got your Ph.D. from Yale, in 1989; is that

14 correct?

15 A. Yes, uh-huh.

16 Q. And after a couple of years, you went to the Univer sity of

17 Chicago, and taught there for 15 years; is that c orrect?

18 A. Yes.

19 Q. And then you returned to Yale as a tenured professo r; is

20 that correct?

21 A. That's correct.

22 Q. All right.  And since returning, you've been astoni shed to

23 see how much Yale has changed; isn't that right?

24 A. Yes.  I have noted many changes at Yale.

25 Q. And almost all of that change has been for the bett er,
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 1 correct?

 2 A. Uhm, that's my sense, yes.

 3 Q. One of the most remarkable transformations has been  in the

 4 place of the lesbian, gay, bisexual, and transgen der students

 5 and faculty, correct?

 6 A. Yes.

 7 Q. As a graduate student, even with the support of a

 8 prominent historian like Nancy Cott, you encounte red

 9 considerable scepticism when you decided to write  a

10 dissertation in gay history, correct?

11 A. Yes.

12 Q. But 20 years later, Yale hired you precisely becaus e of

13 that scholarship, correct?

14 A. Yes.

15 Q. And Yale is a hospitable place to be gay, correct?

16 A. Yes.

17 Q. And this change hasn't occurred at Yale alone, corr ect?

18 A. It hasn't occurred at Yale alone.  Although, I woul d

19 hardly take Yale as a bellwether for the entire U nited States.

20 (Laughter) 

21 Q. Thank heavens.

22 There has been a sea change in the place of lesbi ans,

23 gays, bisexual, and transgender people in America n society in

24 the last generation, correct?

25 A. As I've already said, yes, I've noted dramatic chan ges in
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 1 the place of gay people in American society.  Tha t's also

 2 included dramatic escalation and opposition to ga y rights.

 3 Q. Now, let's talk about discrimination in the news me dia.

 4 And I would like to direct your attention to tab 12 in your

 5 binder.

 6 And this is an excerpt from a report by Kenneth

 7 Miller.  And it shows, on the second page, the 15  largest

 8 newspapers by circulation in the State of Califor nia.  And all

 9 of them were opposed to Proposition 8.

10 Is it a fair to say that the news media in Califo rnia

11 is supportive of gay rights?

12 A. Uhm, you show these editorials, and I'm sure these

13 editorials were there.

14 I don't find I am in a position to broadly

15 characterize the news media in California.

16 Q. Okay.  Do you read the New York Times with some frequency?

17 A. I do read the New York Times.

18 Q. All right.  And the New York Times is supportive of the

19 rights of gays and lesbians, correct?

20 A. Yes.  The editorial pages of the Times are supportive of

21 those rights.

22 Q. And it's one of the most influential papers in the

23 United States, correct?

24 A. For many people.  And, of course, it's reviled by m any

25 others.
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 1 Q. I understand that.

 2 Let's talk about television.  In your report in t his

 3 case, you drew on statistics concerning the numbe r of regular

 4 gay characters in television melodramas and sitco ms in the

 5 1990s.  Do you recall that?

 6 A. Yes.

 7 Q. And you found there was an increase in the number o f

 8 regular gay characters in television melodramas a nd sitcoms,

 9 correct?

10 A. Yes.

11 Q. And during the 1990s, gay and lesbian characters we re a

12 regular part of the television landscape, correct ?

13 A. I think by the end of the '90s they had become that , yes.

14 Q. And gay people became part of the cultural landscap e, even

15 for the people without openly-gay friends, correc t?

16 A. I think more than had been the case before, yes.

17 Q. And this dramatically changed the dominant represen tation

18 of homosexuals, correct?

19 A. It certainly put forward a wider range of images.

20 Some people have been critical of many of those

21 images.  They feel that they rehearse certain ste reotypes.  Not

22 ominous ones I discussed yesterday, but the more gender-bending

23 ones.

24 But, yes, I do think that they increased the rang e of

25 images available to people, even though certain o ther images
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 1 persisted.

 2 Q. And it didn't just increase the range.  It dramatic ally

 3 changed the dominant representation of homosexual s, correct?

 4 A. Yes, by increasing the variety of images, it did me an that

 5 there were many images out there, as opposed to a  handful of

 6 just hostile images.

 7 Q. And some of the images -- Will & Grace was an immen sely

 8 popular TV show?

 9 A. Will & Grace was an immensely popular TV show.

10 Q. And you didn't think it bore anti-gay hostility, di d you?

11 A. No, I did not.

12 I know some people feel it played on the sort of

13 comedic role of gay people.

14 Q. Let's now talk about movies.

15 In your direct testimony, you referenced a censor ship

16 code that Hollywood used to have; is that right?

17 A. Yes.

18 Q. And it was replaced in the 1960s, with rating syste ms we

19 are accustomed to know today; is that right?

20 A. Yes.

21 Q. And when the censorship code was no longer in effec t, it

22 meant that there could -- for the first time in a  long time, it

23 was possible to discuss homosexuality overtly, co rrect?

24 A. Yes.

25 Q. And you would agree that it was important that ther e were
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 1 films that included gay characters, correct?

 2 A. Yes.

 3 Q. The movie Philadelphia was the first Hollywood studio film

 4 to address AIDS, correct?

 5 A. Yes.  Certainly, the first large-budget film to do so,

 6 yes.

 7 Q. And it was a huge success, correct?

 8 A. Yes.

 9 Q. And that was in 1993?

10 A. Yes.

11 Q. And, more recently, Brokeback Mountain was a box of fice

12 success, correct?

13 A. Yes.  Although, I'm actually struck by how few such  movies

14 there are.  But, yes, it was.

15 Q. And it received numerous awards; did it not?

16 A. I believe so.

17 Q. Okay.  Now, let's talk about some of the government al

18 discrimination that you referenced during your di rect

19 testimony.

20 In the 1980s, gay right activists secured the

21 enactment of gay rights ordinances in 40 cities, counties, and

22 suburbs, bringing the total to 80; is that right?

23 A. Yes.

24 Q. And there are more today, aren't there?

25 A. Yes.
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 1 Q. Just recently, Salt Lake City passed an ordinance t hat

 2 extended protection against discrimination in the  workplace to

 3 gays and lesbians; is that right?

 4 A. I was not aware of that, but I'm sure it's true if you say

 5 it is.

 6 Q. In California, over the last decade, there has been  a

 7 consistent track record of the legislature voting  in favor of

 8 extending rights to gays and lesbians; is that co rrect?

 9 A. I would have to review the California record more f ully to

10 give you an adequate answer to that; but, certain ly, there have

11 been a number of votes in the California state le gislature

12 supportive of gay rights.

13 Q. And in looking at the federal government, it's true  that

14 the federal government once prohibited the employ ment of

15 homosexuals, correct?

16 A. Yes.

17 Q. But today the federal government now prohibits its

18 agencies from discriminating against homosexuals in employment,

19 correct?

20 A. Well, the military continues to discriminate agains t

21 homosexuals in its employment.

22 Q. We will talk about that.  But with that footnote, f ederal

23 agencies are prohibited from discriminating again st gays and

24 lesbians, correct?

25 A. Yes.
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 1 Q. Okay.  In the house of representatives, gays and le sbians

 2 have a powerful ally in speaker Nancy Pelosi?

 3 A. What do you mean by "an ally," a "powerful ally"?

 4 Q. Someone who is a champion of their cause.

 5 A. Well, I'm not sure I would accept that assessment.  There

 6 are a range of issues that gay rights groups have  put before

 7 the Congress, that they would like to see put for ward.  And

 8 with the exception of the Hate Crimes law, they h ave not moved

 9 forward.

10 So I think that many people would question how

11 powerful an ally Nancy Pelosi has been of the gay  rights

12 movement.

13 Q. Didn't the House of Representatives pass ENDA, the

14 Employment Non-Discrimination Act?

15 A. Has the House of Representatives passed that?

16 Q. Yes.  Well, we'll move on.

17 No lawmaker would grant a homosexual a hearing in  the

18 1950s, correct?

19 A. Uhm, right.  No lawmakers would grant a hearing to

20 homosexuals.

21 Q. But today congressmen -- you would concede that

22 Congressman Barney Frank is a powerful ally of ga ys and

23 lesbians, correct?

24 A. I would agree that he is a strong supporter of gay rights.

25 So he has often been criticized by gay rights gro ups.
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 1 Q. And Senator Boxer is an ally of gays and lesbians?

 2 A. Well, in what sense do you mean "an ally of gays an d

 3 lesbians"?

 4 Q. Someone who supports their causes.  

 5 A. I would need to review the particulars of her recor d.

 6 Although, I think she's been supportive of some i ssues, but I

 7 would need to look at her record in particular.

 8 Q. Over the last decade, labor unions have consistentl y

 9 supported the rights of gays and lesbians, correc t?

10 A. Well, that's a very large generalization.  And I'm not

11 sure, when you say that, do you mean support in t he sense of

12 passing a resolution, or support in the sense of mobilizing

13 their activists to go out and support a particula r bill?  Or --

14 Q. Or giving money.

15 A. -- referendum.

16 Q. I mean, unions gave a lot of money to defeat Prop 8 ; isn't

17 that right?

18 A. I don't know that, but I would have to ask what lev el of

19 support you're talking about.

20 I don't know that unions, even if they have passe d

21 resolution, if they have actually dedicated resou rces that --

22 both in volunteer power, staffing, mobilization o f people, and

23 money.

24 Q. Now, you believe that the federal government was sl ow to

25 respond to the AIDS crisis, correct?
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 1 A. Yes.

 2 Q. And, in your opinion, the association of this disea se with

 3 a despised group is a significant part of why the  government

 4 responded so slowly, correct?

 5 A. I do think that that's one of the reasons, yes.

 6 Q. And funding of AIDS research is an important priori ty to

 7 the gay and lesbian community, correct?

 8 A. Yes.

 9 Q. It's fair to say that even today the majority of Am ericans

10 would still think that homosexuals would be more likely to have

11 AIDS than heterosexuals, correct?

12 A. I haven't seen that cite, but I imagine that's the case.

13 Q. And if we look at the level of funding today, for A IDS

14 research, it has increased dramatically since the  early days of

15 the AIDS crisis, correct?

16 A. Yes.  Though, of course, any increase would be dram atic,

17 given how little there was initially, yes.

18 Q. Do you have a rough idea as to how much money a yea r the

19 federal government spends on AIDS research?

20 A. No.  But I do think it is a significant amount.

21 Q. Now, you testified that not all states have bans on

22 discrimination on the basis of sexual orientation .

23 But isn't it true that thousands of private emplo yers

24 have adopted nondiscrimination measures?

25 A. Many have.  Certainly, it could be thousands.
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 1 Q. Let's look at your California report, which was beh ind tab

 2 10, paragraph 28.  And it's page 13.  And you say  in the third

 3 full sentence:  

 4 "A substantial number of cities and counties

 5 have prohibited discrimination based on

 6 sexual orientation.  Thousands of private

 7 employers have adopted similar measures."

 8 And that was true when you wrote that?

 9 A. It must have been.  I would have just reviewed that

10 literature at that time, which I haven't just don e now.

11 Q. Okay.  Local gay rights ordinances became in the 19 80s an

12 important barometer of public attitudes towards h omosexuality,

13 correct?

14 A. Yes.

15 Q. Local gay rights ordinances also became an importan t

16 barometer of the relative strength of pro- and an ti-gay forces,

17 correct?

18 A. Yes, in the context of the referendum battles over gay

19 rights laws, yes.

20 Q. The efforts of gays and lesbians collectively const ituted

21 a massive and remarkably successful grassroots ca mpaign to

22 challenge the misconceptions and daily habits sus taining

23 anti-gay bigotry, correct?

24 A. I think over the sweep of the last generation, yes,  it is

25 remarkable, the change that's been produced, even  as it's
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 1 produced a reaction.

 2 Q. As a result of both individual and collective effor ts, gay

 3 political clout has grown in many parts of the co untry,

 4 correct?

 5 A. I'm sorry, I'm --

 6 Q. Sure.  As a result of both individual and collectiv e

 7 efforts, gay political clout has grown in many pa rts of the

 8 country, correct?

 9 A. Yes.  Certainly, in parts of the country, yes.

10 Q. And a growing number of heterosexuals have taken up  the

11 causes -- have taken up gay causes as their own, correct?

12 A. Uhm, yes.  More heterosexuals have come to support gay

13 rights, yes.

14 Q. Although, the statistics are imprecise, the best fi gures

15 we have now, in your opinion, are that somewhere between 2 and

16 5 percent of the population is gay and lesbian, c orrect?

17 A. Yes.

18 Q. And the support for the 2 to 5 percent number comes  from a

19 study by the University of Chicago researcher, Ed ward Laumann,

20 correct?

21 A. Yes.  As I recall, it is in the 2 to 3 percent cate gory.

22 Q. It was one of the most highly regarded of the studi es that

23 were conducted at the time, in the '90s, correct?

24 A. Yes.

25 MR. THOMPSON:  Your Honor, we would move the
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 1 admission -- this is a plaintiffs' expert -- exhi bit, PX943.

 2 It's the Edward Laumann study that was just refer enced.  We

 3 would ask the Court to take judicial notice of it .

 4 THE COURT:  PX9 --

 5 MR. THOMPSON:  -- 43.

 6 THE COURT:  43.

 7 MR. OLSON:   No objection, Your Honor.

 8 THE COURT:  Very well.  943 is admitted.  

 9 (Plaintiffs' Exhibit 943 received in evidence.) 

10 BY MR. THOMPSON:  

11 Q. And even as early as 1992, there was a distinct shi ft

12 towards support for gay people evident in the pre sidential

13 election year, when gay issues moved to the cente r of the

14 national debate for the first time, correct?

15 A. Well, I think that in 1992, yes, on the one hand, y ou had

16 a major presidential candidate, Bill Clinton, who  voiced

17 support for gay rights more forcefully than it ha d been done in

18 the past.

19 And you had a very strong conservative position i n

20 the Republican party, on gay rights.

21 Q. And President Clinton became the first president to

22 appoint openly-gay officials, correct?

23 A. Yes.

24 Q. And, in fact, he appointed more than 150 openly-gay

25 officials to his administration, correct?
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 1 A. Yes.

 2 Q. President Clinton issued executive orders banning

 3 discrimination in the federal workplace on the ba sis of sexual

 4 orientation, correct?

 5 A. Yes.

 6 Q. And President Clinton issued executive orders barri ng the

 7 use of sexual orientation as a criterion for dete rmining

 8 security clearance, correct?

 9 A. Yes.

10 Q. And you've stated that -- and you would agree that,  at the

11 national level, gay advocates remained relatively  powerless to

12 win gay rights protections in the 1990s, correct?

13 A. Yes.

14 Q. And when you use the phrase "relatively powerless,"  what

15 you mean is gay activists and their supporters ha d reached the

16 point where they could at least have their issues  considered;

17 but they had not achieved the power to win the pr oposals that

18 they put forward at the federal level, or to defe nd them

19 against determined opposition.  Yes or no?

20 A. Yes.

21 Q. The federal government now prohibits agencies from

22 discriminating against homosexuals in employment,  correct?

23 A. Yes.

24 Q. And surveys of the largest employers in the United States

25 show that more than 90 percent of them have adopt ed
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 1 antidiscrimination measures that protect the righ ts of gays and

 2 lesbians, correct?

 3 A. Yes.

 4 MS. STEWART:  Objection.  Your Honor, I think it

 5 misstates the testimony.

 6 THE COURT:  I beg your pardon?

 7 MS. STEWART:  Never mind.

 8 THE COURT:  Objection withdrawn.

 9 BY MR. THOMPSON:  

10 Q. And, in the past, in the past, state and local the

11 government's used to try to ferret out and discha rge their

12 homosexual employees, correct?

13 A. Yes.

14 Q. But that's no longer the case today, is it?

15 A. No.  Those employees still report large levels of

16 discrimination; but, no, they do not -- they are not ferreted

17 out by state agencies now.

18 Q. And federal and local agencies in the past sought t o

19 curtail gay people's freedom of speech, correct?

20 A. Yes.

21 Q. But that's no longer the case today, correct?

22 A. Correct.

23 Q. And homosexuals used to be barred from entry into t he

24 United States, correct?

25 A. Correct.
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 1 Q. But that's no longer the case today, correct?

 2 A. Correct.

 3 Q. Okay.  Now, let's talk about Don't Ask, Don't Tell.

 4 And during the second World War, the Armed Forces  put

 5 in place screening mechanisms to ferret out homos exuals during

 6 the induction process, correct?

 7 A. Yes.

 8 Q. The military, however, no longer tries to screen ou t

 9 homosexuals during the induction process, correct ?

10 A. I assume that's the case.  I don't understand the e xact

11 workings of this.

12 Q. Military police used to cooperate in anti-vice raid s

13 against gay bars and other meeting places, correc t?

14 A. Yes.

15 Q. But the military or police no longer conduct anti-v ice

16 raids against gay bars, correct?

17 A. I assume that's correct.

18 Q. The don't -- you testified yesterday that the Don't  Ask,

19 Don't Tell policy was a compromise; is that right ?

20 A. Yes.

21 MR. THOMPSON:  And, Your Honor, if I may, I think we

22 have some additional -- an additional binder.  Ma y I get that

23 and pass that around?

24 THE COURT:  Of course.

25 MR. THOMPSON:  Thank you, Your Honor.
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 1 THE COURT:  It's too bad we are not all in the

 2 notebook business.

 3 BY MR. THOMPSON:  

 4 Q. And, Professor, I would like to direct your attenti on to

 5 tab 14A.  It actually says, "Exhibit A," but it's  after 14.

 6 And specifically to pages 9 and 10 of this docume nt,

 7 which is produced by the Congressional Research S ervice.  It's

 8 entitled, "Don't Ask, Don't Tell.  The Law and Mi litary Policy

 9 on Same-Sex Behavior."

10 And we can see that when President Reagan was the

11 president, close to 2,000 individuals, in 1982, w ere discharged

12 from the Armed Services, correct?

13 A. Yes.

14 Q. And in the year immediately before Don't Ask, Don't  Tell

15 was put in place, 949 individuals were discharged , in 1991,

16 right?

17 A. I'm sorry, what page?

18 Q. Sorry.  If you turn the page.

19 A. Uh-huh.

20 Q. Okay.  But in 2008, under President George W. Bush,  only

21 634 individuals were discharged, correct?

22 A. Uhm, that's correct.  Although, I believe that the size of

23 the military had declined.

24 So as I look at the percentages, they go up and d own.

25 And we have roughly the same percentage being dis charged in
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 1 2008 as were discharged in 1989.

 2 Q. But as compared to President Reagan, in 1982, it's less

 3 than half, correct?

 4 A. A little bit more than -- yes.  That was the high p oint,

 5 under President Reagan.

 6 THE COURT:  You're referring to what page,

 7 Mr. Thompson?

 8 MR. THOMPSON:  Oh, yes.

 9 THE COURT:  10?

10 MR. THOMPSON:  Page 9 has the Reagan numbers.  And

11 page 10 has the more recent numbers, Your Honor.

12 THE WITNESS:  Right.  Of course, another one of the

13 Reagan numbers is from 1988, where it's roughly t he same

14 percentage discharged as in 2008.

15 BY MR. THOMPSON:  

16 Q. And in your report, you truncated your analysis at the

17 year 2000; is that right?

18 A. Yes.

19 Q. Now, let's look at the -- the role of courts and th e level

20 of discrimination that's been directed against ga ys and

21 lesbians in the courts, Professor.

22 Courts used to be able to confine individuals dee med

23 in need of a cure for what was termed their homos exual

24 pathology, correct?

25 A. Yes.
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 1 Q. That doesn't happen anymore, does it, in this count ry?

 2 A. No, I don't believe it does.

 3 Q. So that's a form of discrimination that's vanished,

 4 correct?

 5 A. Uhm, I don't -- yes.

 6 Q. And was the Supreme Court's decision in Bowers vs.

 7 Hardwick, in your opinion, itself a reflection of moral

 8 disapproval of gays and lesbians?

 9 A. Well, certainly, there were indications in the supp orting

10 opinions of that, and in the way they construed t he sodomy law

11 at issue itself, and made it an anti-homosexual l aw.  When, in

12 fact, it was a law that penalized heterosexual as  well as

13 homosexual intercourse of certain kinds.

14 Q. Courts in Connecticut, Massachusetts, Iowa, Califor nia,

15 have all held that gays and lesbians have a const itutional

16 right to marry under their state constitutions, c orrect?

17 A. Yes.

18 Q. And those court decisions reflect increased level o f

19 support for the rights of gays and lesbians, corr ect?

20 A. Well, I think those court decisions reflect the rul ings of

21 the decisions of those courts that there was a gu arantee of

22 equality, equal protection, and that they themsel ves may not

23 have reflected growth of support.  They certainly  went against

24 much public opinion.

25 Q. Now, let's talk about religion and discrimination a gainst
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 1 gays and lesbians.

 2 The first American laws against homosexual conduc t

 3 were rooted in the earliest English settlers' und erstanding of

 4 the religious and secular traditions that prohibi ted sodomy,

 5 correct?

 6 A. Yes.

 7 Q. And what were the secular traditions that prohibite d

 8 sodomy?

 9 A. Well, those grew out of the English Reformation

10 Parliament's secularization of the law.

11 Q. And Puritan New England penalized many forms of car nal

12 knowledge, including adultery, fornication, and m en lying with

13 men, correct?

14 A. Yes.

15 Q. And Puritan clergy in the New England colonies were

16 especially vigorous in their denunciation of sodo my as contrary

17 to God's will, correct?

18 A. Yes.

19 Q. The condemnation of the Puritan clergy was motivate d by

20 the pressing need to increase the population and to secure the

21 stability of the family, as well as their reading  of the

22 scripture, correct?

23 A. Uhm, that is what a number of historians have argue d.  And

24 I think it's probably correct.

25 Q. And the Puritans had no concept of homosexuals as a
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 1 distinct minority of humankind, correct?

 2 A. Uhm, they certainly -- the Puritan clergy did not.  This

 3 was not a term available to them.

 4 You know, it gets a little more complex when we l ook

 5 at the reality of sort of the on-the-ground engag ement with

 6 people.  But, yes, there was no concept of a homo sexual as

 7 such.

 8 Q. And Puritans believed that all men and women were c hildren

 9 of fallen humanity and, thus, sinners, correct?

10 A. Yes.

11 Q. And even today, conservative Christians' traditions  teach

12 that all men and women are sinners, correct?

13 A. Yes.

14 Q. We all know how divided our churches are today over  the

15 issue of homosexuality, correct?

16 A. Yes.

17 Q. Religious attitudes have begun to change, though, c orrect?

18 A. Yes.

19 Q. In the 1970s, many mainline Protestant denomination s

20 issued official statements condemning discriminat ion against

21 homosexuals, and affirming that homosexuals ought  to enjoy

22 equal protection under criminal and civil law, co rrect?

23 A. Yes.  Of course, as I go on to say in the passage y ou were

24 quoting, they continue to debate the place of gay  people in the

25 religious life of the church.  And they represent  a fairly
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 1 small percentage of religious affiliations in the

 2 United States.

 3 Q. Several of these groups descended from the historic ally

 4 influential denominations whose religious authori ty had been

 5 invoked to justify colonial sodomy statutes and t he policing of

 6 homosexuality as one more sign of urban vice, cor rect?

 7 A. Yes.

 8 Q. The Christian Right's fierce opposition to gay righ ts is

 9 already a minority position among Protestant deno minations,

10 correct?

11 A. Uhm, you know, I think I'm -- I wrote that, and I'm  -- I'm

12 not sure that that's correct.

13 Q. But you did write that?

14 A. Yes.  And I do occasionally make mistakes.

15 Q. The Lutheran Church in America has issued a stateme nt in

16 support of gay rights, correct?

17 A. Yes.

18 Q. The Unitarian Universalist Association has issued a

19 statement in support of gay rights, correct?

20 A. Yes.

21 Q. The United Methodist Church has issued a statement in

22 support of gay rights, correct?

23 A. Yes.

24 Q. The United Church of Christ has issued a statement in

25 support of gay rights, correct?
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 1 A. Yes.

 2 Q. The Protestant Episcopal Church has issued a statem ent in

 3 support of gay rights, correct?

 4 A. Yes.

 5 Q. The Disciples of Christ has issued a statement in s upport

 6 of gay rights, correct?

 7 A. Yes.

 8 Q. The United Presbyterian Church in the United States  has

 9 issued a statement in support of gay rights, corr ect?

10 A. Yes.

11 Q. Many clergy have offered their support to gays and

12 lesbians by making their churches available for g ay meetings,

13 correct?

14 A. Yes.

15 Q. And the Unitarians, Quakers, and Methodists were

16 especially noted for this, correct?

17 A. Yes.

18 Q. In the last generation, a growing number of faiths have

19 begun to celebrate the marriages of same-sex coup les, correct?

20 A. Yes.  Although, it still encompasses a tiny percent age of

21 people, religious affiliations in the United Stat es.

22 Q. On the day same-sex marriage became legal in

23 Massachusetts, the Unitarians Reformed Judaism,

24 Reconstructionist Judaism, and the Metropolitan C ommunity

25 Church encouraged their clergy to officiate at su ch weddings,
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 1 correct?

 2 A. Yes.  And, altogether, that would account for churc hes

 3 representing a very small percentage of the Ameri can

 4 population.

 5 MR. THOMPSON:  I would like to ask permission to play

 6 a video on the screen, if possible.  This is DIX 2648.  It's a

 7 short video relating to, the D.C. City Council ju st passed a

 8 bill permitting same-sex marriage in the District  of Columbia.

 9 BY MR. THOMPSON:  

10 Q. Were you aware of that, Professor?

11 A. Yes.

12 Q. And the signing was in a church.  Were you aware of  that?

13 A. No.

14 MR. THOMPSON:  Can we --

15 THE CLERK:   I'm sorry, what is the number, again?

16 MR. THOMPSON:  Oh, yes.  DIX 2648.

17 THE CLERK:   Is this in evidence?

18 MR. THOMPSON:  Well, I hope that it will be in

19 evidence.  But we'd like to play it, and then --

20 THE COURT:  Do you want to play it before it's in

21 evidence?

22 MR. THOMPSON:  Either way.  We would move -- we would

23 ask the Court to take judicial notice of this vid eo that comes

24 from the Washington Post website, Your Honor.

25 THE COURT:  Any objection, Ms. Stewart?
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 1 MS. STEWART:  Your Honor, I would like to reserve

 2 objection until we see the video.  I am not famil iar with it.

 3 THE COURT:  Fair enough.  One of the advantages of a

 4 bench trial.

 5 (Laughter) 

 6 (Video played in open court.) 

 7 BY MR. THOMPSON:  

 8 Q. Does the signing of the D.C. bill, allowing same-se x

 9 marriage, in a church symbolize the growing suppo rt among --

10 for same-sex marriage among certain faiths?

11 A. Uhm, excuse me.  As I've said, yes, there is growin g

12 support in the churches.  Although, those churche s represent a

13 very small percentage of people with religious af filiation in

14 the United States.

15 So there is a growing debate, but the churches

16 overall are still opposed to this.

17 THE COURT:  Ms. Stewart, objection to 2648?

18 MS. STEWART:  Yes, Your Honor.

19 I would just object to its admission into evidenc e

20 because I don't think it's relevant.  It shows ve ry little.  It

21 doesn't give any sense of -- we saw two religious  leaders

22 supporting marriage equality.  I don't think that 's a terribly

23 relevant fact.

24 THE COURT:  Well, the witness has addressed a matter

25 related to it.  And I think I'll admit it for the  value that it
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 1 may have.

 2 So 2648 will be admitted.

 3 (Plaintiffs' Exhibit 2648 received in evidence.) 

 4 BY MR. THOMPSON:  

 5 Q. Now, mean evangelical Christians continue to oppose

 6 same-sex marriage, correct?

 7 A. Yes.

 8 Q. But it is less acceptable to demonize homosexuals t oday

 9 than it used to be, correct?

10 A. Yes.  I believe in many circles it is.

11 Q. And Rick Warren is a prominent evangelical minister ; is

12 that correct?

13 A. Yes.

14 Q. He wrote The Purpose Driven Life; is that correct?

15 A. Yes.

16 Q. It's a big bestseller; is that correct?

17 A. That's my understanding.

18 Q. And let's hear what --

19 MR. THOMPSON:  I would like the Court's permission to

20 play a short video from Rick Warren.

21 I'm not intending, Your Honor, to offer it into

22 evidence.  I just want to get the reaction from t he witness as

23 to how this compares in the history of discrimina tion.

24 He spoke yesterday about what Jerry Falwell, one of

25 the leaders of the Christian Right, said about ho mosexuals in
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 1 the 1950s.

 2 I would like to ask him whether Pastor Warren's

 3 comments here reflect a change in attitudes among  the religious

 4 community that continues to oppose same-sex marri age.

 5 THE COURT:  Ms. Stewart.

 6 MS. STEWART:  Your Honor, I would like to reserve my

 7 objection because I haven't determined whether we 've worked out

 8 authentication issues on this document.  We may h ave.  But I'm

 9 afraid I don't know, at this moment.

10 So I don't -- I mean, I don't want to get in the way

11 of the witness showing it.  But I may object to i ts admission.

12 I don't know if it's an authentic document.

13 THE COURT:  Let's deal with the matter after --

14 MR. THOMPSON:  Yes.

15 THE COURT:  -- we have heard the excerpt and the

16 witness has been asked to address it.

17 MR. THOMPSON:  Thank you, Your Honor.

18 (Video played in open court.) 

19 BY MR. THOMPSON:  

20 Q. So, Professor, this represents a stark shift from t he

21 rhetoric of Jerry Falwell, when Rick Warren talks  about love

22 and respect for all people, correct?

23 THE COURT:  Did he say "love"?

24 MR. THOMPSON:  He did, Your Honor.

25 THE WITNESS:  He -- he talked about freedom of
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 1 choice.  He talked about a lifestyle.

 2 His suggestion was that homosexuality is a choice .

 3 He did not demonize gay people, but he also clear ly did not

 4 think that their relationships deserve to be trea ted as equal

 5 to heterosexual relationships.

 6 BY MR. THOMPSON:  

 7 Q. Now, the bottom line of all the discussion we've ha d this

 8 morning is that there has been a significant shif t in public

 9 opinion toward acceptance of gay people, correct?

10 A. Uhm, there have been -- there has been a shift in p ublic

11 opinion and growing support for gay people.  And gay people

12 continue to encounter menaced hostility.

13 Q. Now, in terms of the level of discrimination agains t gays

14 and lesbians in California, you would agree that there are,

15 certainly, many indications that large numbers of  gay people

16 have left more hostile settings for the relative openness of

17 California, correct?

18 A. There are indications that people have migrated her e

19 because it's less hostile than where they came fr om.

20 Q. And California has more protections for gays and le sbians

21 against discrimination than any other state, corr ect?

22 A. I don't know that as a precise fact, but there are

23 certainly many protections in California.

24 Q. Now, you talked -- you were asked yesterday about t he

25 purposes and effect of Proposition 8.  And, more generally, you
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 1 had some preparatory remarks about, I believe, 60  ballot

 2 initiatives that were directed at gays and lesbia ns.  Do you

 3 recall that?

 4 A. Yes.

 5 Q. And how many of those 60 ballot initiatives were in

 6 California?

 7 A. I'm not sure.  And I wasn't bringing -- I think, in  that

 8 particular figure I was basing it on something th at had not

 9 come into -- into the last decade.  But -- so I'm  not sure

10 precisely.  There were several.

11 Q. And do you know what the win -- winning percentage was for

12 the gay and lesbian community in California, as o pposed to the

13 rest of the country was?

14 A. I'm sorry.  Could you reformulate that question.

15 Q. Didn't you testify yesterday that two-thirds of the

16 initiatives had prevailed against the will of the  gay and

17 lesbian community?

18 A. I testified that three-quarters had.

19 Q. Three-quarters.  I apologize, yes.

20 But do you know what the percentage is for

21 California?

22 A. No, I don't.

23 Q. But the Briggs Initiative, that came before the peo ple in

24 California in the 1970s, correct?

25 A. Correct.
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 1 Q. It would have prohibited public school teachers fro m

 2 saying anything that could be construed as advoca ting

 3 homosexuality, correct?

 4 A. Correct.

 5 Q. And gay rights groups opposed the Briggs Initiative ,

 6 correct?

 7 A. Gay rights groups, and many teachers groups which w ere

 8 very concerned about this.  And even noted politi cians opposed

 9 to it.

10 Q. Like Ronald Reagan?

11 A. Like Ronald Reagan, yes.  That seemed a quite omino us

12 censorship of teachers.

13 Q. And the people of California sided with the gay rig hts

14 groups in rejecting the Briggs Initiative, correc t?

15 A. Yes.

16 Q. Now, as I mentioned, you were also asked about the

17 purposes behind Prop 8.  And I would like to quot e from you

18 something that President Obama said in his book, The Audacity

19 of Hope, where he said: 

20 "I believe that American society can choose

21 to carve out a special place for the union of

22 a man and a woman as the unit of

23 child-rearing most common to every culture."

24 In your opinion, does -- do President Obama's vie ws

25 on same-sex marriage reflect moral disapproval of  gays and
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 1 lesbians?

 2 A. I believe that they reflect a sense that gay relati onships

 3 are not equal to heterosexual relationships; that  they don't

 4 deserve that same recognition.

 5 Q. That's almost definitionally and tautologically tru e.

 6 My question is in terms of his motivation.  And y ou

 7 spoke to the purposes behind Prop 8, which is why  I'm asking

 8 you this.

 9 Do you believe that that statement by President O bama

10 reflects moral disapproval of gays and lesbians?

11 A. I'm reluctant to plumb the mind of a presidential

12 candidate.  But -- it's hard for me to assess.  B ut Barack

13 Obama mentioned that.

14 Q. Is it possible for someone to have the position tha t he

15 articulated, and not to morally disapprove of gay s and

16 lesbians?

17 A. Uhm -- uhm, it would be possible.  Certainly, thoug h, as

18 I've said, I believe it reflects a belief in the inequality of

19 lesbian and gay relationships.

20 Q. I would like to direct your attention to tab 16 in your

21 binder, which is the California Supreme Court's d ecision in the

22 In Re Marriage decisions.

23 And, in particular, I would like to direct your

24 attention to footnote 73, which appears at page 6 1, I believe,

25 in this printout.
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 1 And, as you'll recall, Professor, this decision d ealt

 2 with the validity of Proposition 22.  Do you reca ll that?

 3 A. Yes.

 4 Q. Okay.  And tell me when you're there.

 5 A. Okay.

 6 Q. Okay.  And in the first sentence, the Supreme Court  of

 7 California said:

 8 "We emphasize that in reaching this

 9 conclusion" -- meaning the conclusion of

10 invalidating Prop 22 -- "we do not suggest

11 that the current marriage provisions were

12 enacted with an invidious intent or purpose."

13 Do you agree that Prop 22 was not enacted with an

14 invidious intent or purpose?

15 A. It's not clear to me what they are referring to whe n they

16 say "the current marriage provisions."

17 Q. Let's say that's Prop 22.

18 A. You are -- this is not referring to long-standing a nd

19 current marriage provisions?

20 I'm sorry.  I just need a little more context for

21 this, to be able to assess it.

22 Q. You were an expert in this case, right?

23 A. Yes.  I submitted an affidavit in this case.

24 Q. Yes.  It's Prop 22 that's at issue here.

25 A. Okay.  I'm just sorry, I need a little more context  to
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 1 understand what they are saying here.

 2 Q. Well, let me just ask, wholly apart from what they' re

 3 saying, let me ask you what your opinion is.

 4 Do you have an opinion as to whether Proposition 22

 5 in California was passed because of invidious dis criminatory

 6 intent?

 7 A. Again, I believe it reflected a belief in the inequ ality

 8 of gay relationships.

 9 Q. And then the question becomes:  What's the source o f that

10 belief?  And do you believe that it was -- reflec ted an

11 invidious animus and hatred of gays and lesbians?

12 A. I think that to talk about hatred of lesbians and g ay men

13 would only account for some; that there are other s who would

14 not, certainly, express hatred towards lesbians o r gay men, but

15 would still regard them as unequal, and their rel ationships as

16 not deserving the same status and rights as heter osexual

17 relationships do.  And I think that's premised on  a belief in

18 the inferiority of such relationships.

19 Q. Professor, I would like to direct your attention to  tab

20 17.  This is DIX81.  It's an excerpt from Jonatha n Rauch's

21 book, which is entitled, Gay Marriage:  Why it is Good for

22 Gays, Good for Straights and Good for America.

23 And are you aware of Mr. Rauch?  Do you know of h im?

24 A. I know of him.

25 Q. Yes.
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 1 MR. THOMPSON:  Your Honor, we would ask the Court to

 2 take judicial notice of DIX81.

 3 THE COURT:  Very well.

 4 BY MR. THOMPSON:  

 5 Q. And, Professor, I would like to direct your attenti on to

 6 page 7 of this book.  And on the right-hand colum n, third

 7 sentence from the bottom, Mr. Rauch -- and Mr. Ra uch is an

 8 advocate for same-sex marriage, correct?

 9 A. Yes.

10 Q. And he's openly gay; is that correct?

11 A. Yes.

12 Q. Okay.  And he says: 

13 "Some gay marriage opponents may be bigoted

14 or homophobic, or otherwise out to get gay

15 people.  But most of them are motivated by a

16 sincere desire to do what's best for their

17 marriages, their children, their society."

18 Isn't it true that there are some people among th e

19 7 million Californians who voted for Prop 8 who f all into

20 precisely this category?

21 A. You know, it's difficult for me to know the variety  of

22 reasons in which people -- which people opposed m arriage.

23 It's easier for me to comment on the sort of

24 arguments that were made against marriage equalit y by the

25 Prop 8 advocates, than to assess the various reas ons that
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 1 people might have opposed this.

 2 Q. So you just don't know why people opposed Prop 8 --  I

 3 mean, supported Prop 8?

 4 A. Well, I assume that there were a range of reasons t hat

 5 people supported Prop 8.  But that the -- an unde rlying premise

 6 of them was that gay relationships were unequal.

 7 Q. But were some of the people within that range -- an d I

 8 understand it's a range and that there are all so rts of

 9 reasons -- but would some of the people in Califo rnia, some of

10 the 7 million who voted for Proposition 8, fall i nto the

11 category that Mr. Rauch indicates here?

12 A. Yes.  But we have to ask why people believe that op posing

13 marriage equality is best for their marriages, th eir children,

14 and society.

15 MR. THOMPSON:  Okay.  Your Honor, I would like

16 permission to play a very short video, which is D IX 2553.

17 THE COURT:  DIX, again?

18 MR. THOMPSON:  2553, Your Honor.

19 THE COURT:  Thank you, sir.

20 MS. STEWART:  Your Honor, before we play it, might we

21 have a description of it so I know whether to obj ect or not?

22 MR. THOMPSON:  Yes.  This is a video of Carrie --

23 it's a very short video, which has the excerpt of

24 Carrie Prejean's statements, and then Mayor Gavin  Newsom's

25 reaction as to her motivation for having the reli gious
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 1 convictions she has.

 2 So I think it speaks directly to the issue we are

 3 talking about, which is:  Why is it that some peo ple were

 4 opposed to same-sex marriage in California?

 5 MS. STEWART:  Your Honor, I would object that it's

 6 not relevant, one individual's reasons.

 7 MR. THOMPSON:  I'm much more interested in what

 8 Mayor Newsom has to say about it, Your Honor.

 9 THE COURT:  I'm really more interested in what the

10 witness has to say.

11 MR. THOMPSON:  Well, as --

12 THE COURT:  If it ties into this witness's testimony,

13 why, I think it's appropriate.

14 MR. THOMPSON:  Yes, Your Honor.

15 And the reason it ties in to what is being said i s,

16 it goes to -- he was asked about the purposes beh ind Prop 8.

17 He testified to that.

18 And I have been asking him about why it is that s ome

19 people -- he's just testified there's a range of reasons why

20 people supported Prop 8.  Mayor Newsom makes a st atement about

21 that, and I would like his reaction whether he ag rees with

22 Mayor Newsom.

23 MS. STEWART:  Your Honor, we didn't put this witness

24 up -- and the witness's testimony has been about the history of

25 discrimination and the backdrop in the campaign m essaging.



CHAUNCEY - CROSS EXAMINATION / THOMPSON    512

 1 And I think this whole line of testimony is going

 2 beyond the scope of direct.  And I think we're ge tting even

 3 further out on a limb with these kind of extraneo us little bits

 4 of video and asking him to comment on what he bel ieves other

 5 people's intent may have been, particular people.   So I think

 6 it's way beyond the scope, and it's also not rele vant.

 7 THE COURT:  Well, it does appear to certainly push

 8 the outer boundaries of the scope of direct exami nation.  But

 9 let's see where it goes.

10 MR. THOMPSON:  Thank you, Your Honor.

11 THE COURT:  And see what the witness's reaction is to

12 the statement.

13 MR. THOMPSON:  Okay.

14 (Video played in open court.) 

15 BY MR. THOMPSON:  

16 Q. Would you agree, Professor, with Mayor Newsom, that  some

17 people who take the position that Carrie Prejean did are simply

18 speaking their conscience?

19 MS. STEWART:  Objection, Your Honor.  Vague.

20 THE COURT:  Sustained.

21 MR. THOMPSON:  We'll move on, Your Honor.

22 BY MR. THOMPSON:  

23 Q. The quest for equal rights in marriage has always b een a

24 contentious issue within the gay movement itself,  correct?

25 A. Uhm, initially, it was much more contentious.  I th ink
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 1 that there's been a shift amongst gay activists w ho fairly

 2 widespread support for gay marriage.

 3 Q. But it's always been a contentious issue, correct?

 4 A. Again, I think there's been a shift in the tenor of  that

 5 debate amongst gay activists.  So that it was ver y contentious

 6 at one point, and there's much more widespread su pport for this

 7 now.

 8 Q. There was a time when support for gay marriage was a

 9 distinctly-minority position in the lesbian and g ay community,

10 correct?

11 A. Amongst lesbian and gay activists, people who were lesbian

12 and gay organizers, there was minority support.  Certainly,

13 have indications of this.  Amongst ordinary lesbi ans and gay

14 men, indications would be otherwise, actually.  T here probably

15 was more support early on.

16 Q. Isn't it true that one critic in a New York newspap er

17 wrote, "This isn't the freedom we want"?  And thi s was a gay

18 writer?

19 A. What's the date on that?

20 Q. It's in your book, Why Marriage?, at page 93.

21 A. I know.  And I would like to get the date on it.

22 Q. Sure.  It's page 93.  That's behind tab 6 now.

23 Your book has footnotes.  And so we may not -- bu t

24 I'm happy to let you look at it, to see if it ref reshes your

25 recollection.  The newspaper was called --
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 1 A. Ninety --

 2 Q. 93, sir.  And it's a newspaper entitled  Gay Power.  So I

 3 don't know if that helps with the date, because m aybe it was

 4 only printed for a while.

 5 A. Right.  It was a fairly short-lived publication, la te

 6 '60s, early '70s.

 7 Q. Okay.  And that editorial captured the dominant spi rit

 8 among gay male liberationists for whom liberation  centered on

 9 sexual liberation, correct?

10 A. Yes.  I believe it reflected dominant attitude of g ay

11 activists at that time.

12 Q. And it is pretty clear that the majority sentiment among

13 gay rights activists was not interested in marria ge as an issue

14 at that time, correct?

15 A. At that time, that's probably correct.

16 Q. Okay.  And most lesbian feminists activists were ev en less

17 interested in pursuing marriage rights, correct?

18 A. That's probably correct, yes.

19 THE COURT:  This was the 1960s?

20 BY MR. THOMPSON:  

21 Q. And '70s?

22 A. 1960s and '70s, we are talking about.

23 Q. Yes.

24 A. That's the height of the sexual revolution.

25 Q. And after an initial flurry of activity, marriage
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 1 virtually disappeared as a goal of the gay rights  movement,

 2 correct?

 3 A. Uhm, yes, because, as I pointed out in the book, th ere

 4 were actually a number of lesbian and gay activis ts who did

 5 seek the right to marriage; thought it was due th em as it was

 6 to heterosexuals.  But it receded as an issue for  a while.

 7 Q. But the courts dismissed their petitions as prepost erous,

 8 right?

 9 A. Yes.

10 Q. And both lesbian and gay activists agreed, correct?

11 A. I think for many people in that period the idea tha t the

12 courts would recognize gay couples' right to marr y just seemed

13 unimaginable.

14 Q. And that was true of gay rights activists, too, cor rect?

15 A. Yes.

16 Q. Now, some feminists, such as the founder of the ACL U's

17 lesbian and gay rights project, Nan Hunter, regar ded marriage

18 as a more flexible institution, which had been pr ofoundly

19 changed since 1970s, and would be changed again b y the

20 inclusion of same-sex couples, correct?

21 A. I believe that was the argument Nan Hunter made.

22 Q. And some gay men and lesbians felt making marriage a

23 central movement goal, or even supporting it, wou ld dishonor

24 the innovative forms of intimacy that had taken s hape in their

25 culture, correct?
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 1 A. Would you refresh me on what period we have moved i nto, in

 2 this account.

 3 Q. Well, we can look at your book, page 121.

 4 A. So, I think, in this section I'm describing the eme rgence

 5 of the debate over -- within the gay movement ove r marriage in

 6 the 1980s and early '90s, when it became more of an issue,

 7 again, and received extensive attention.

 8 And, certainly, some gay activists opposed the

 9 movement for marriage equality.  And I'm beginnin g here to

10 describe the sort of period in which the shift in  sentiment

11 occurred, in which the right to marry became a mo re widespread

12 and deeply-held goal of many gay activists.

13 MR. THOMPSON:  Your Honor, I was wondering if we

14 might take our morning break sooner rather than - -

15 THE COURT:  I was thinking maybe you were close to

16 finishing with this witness.

17 MR. THOMPSON:  Well, I think if I have a break, I

18 might be able to separate some of the wheat from the chaff, and

19 streamline this a little bit.  I am getting close r, Your Honor.

20 THE COURT:  Well, a promise to separate wheat from

21 chaff is one that I can't turn down.

22 (Laughter) 

23 We will take until 15 minutes after the hour.

24 MR. THOMPSON:  Thank you, Your Honor.

25 (Recess taken from 9:59 to 10:23 a.m.)  
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 1 THE COURT:  Very well.  Mr. Thompson, to the wheat.

 2 MR. THOMPSON:  Yes, your Honor.  Yes, your Honor,

 3 absolutely.

 4 BY MR. THOMPSON:  

 5 Q. Professor Chauncey, let us skip to tab 23, and this  is a

 6 Los Angeles Times story dated July 10th, 1996.  It's entitled

 7 "Area Lawmaker Rejects Same-Sex Marriages, But Ba cks

 8 Partnership Role."

 9 And then at the bottom of this first page, and th is

10 is DIX-1482, it states:

11 "O'Connell, a Democratic, who represents

12 Santa Barbara and San Luis Obispo counties,

13 as well as parts of western Ventura County,

14 said he supported granting same-sex couples

15 certain legal rights that heterosexual

16 couples enjoys, such as, hospital visitation

17 rights and shared healthcare benefits, but

18 that he had difficulty supporting gay and

19 lesbian marriages.  'My impression is that

20 the term marriage is too steeped in

21 socio-religious traditions and mores for

22 people to feel comfortable with its

23 applications to gays and lesbians, O'Connell

24 said in a prepared statement.'  Neil

25 Demers-Grey, director of Unity Pride
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 1 Coalition of Ventura County, applauded

 2 O'Connell's vote.  I think it's a very

 3 equitable position for him to take, she

 4 said."

 5 Professor, isn't it true that during the mid-1990 's,

 6 gay rights activists thought it was an equitable position for

 7 people to take to support domestic partnerships e ven while

 8 preserving the traditional definition of marriage ?

 9 A. Well, I don't want to generalize about all gay acti vists

10 on the basis of a single quote.

11 Q. But many took that view, isn't that right?

12 A. Well, this is at time when marriage was beginning t o

13 really explode on the national scene with the Haw aii decision

14 in 1993; but still seemed a far distant prospect to many gay

15 activists given the strength of the opposition to  it.

16 I'm not quite sure of the date, but this would ha ve

17 been issued about the time that DOMA, the federal  Defense of

18 Marriage Act had been passed.  So I don't know th e particulars

19 here, but I could imagine that in this context so meone would be

20 happy to get at least this part of what people we re looking

21 for, given the scope of opposition to marriage.

22 MR. THOMPSON:  Your Honor, we would ask the Court to

23 take judicial notice of DIX-1482.

24 THE COURT:  Very well, 1482.

25 MR. THOMPSON:  And, your Honor, at this point we
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 1 would like to put the binder aside and skip the r est of the

 2 tabs -- so it was time well spent during the brea k -- and move

 3 to some videos.

 4 And if we may, we would like to play DIX-2616.

 5 MS. STEWART:  Your Honor, may I have a brief

 6 description of that before I have to decide wheth er to object?

 7 MR. THOMPSON:  Well, it's a video of an elderly

 8 couple who have been beaten up by opponents of Pr op 8.

 9 MS. STEWART:  I think I know this video from a

10 deposition, and we do object to it.  We think tha t it lacks

11 foundation and it also is not relevant to the iss ues that this

12 witness testified to.

13 MR. THOMPSON:  And, your Honor --

14 MS. STEWART:  No bearing on his testimony, quite

15 frankly.

16 MR. THOMPSON:  And, your Honor, the reason it's

17 highly relevant is because we intend to show some  videos now in

18 which supporters of Proposition 8 were harassed s ubject to

19 violence.

20 And I want to ask the witness whether one of the

21 reasons that the -- he has testified that there i s still

22 discrimination against gays and lesbians today, a nd I want to

23 ask him if one of the reasons why there is still that

24 discrimination is because of the types of tactics  we saw

25 employed against supporters of Prop 8.



CHAUNCEY - CROSS EXAMINATION / THOMPSON    520

 1 MS. STEWART:  Your Honor, if I might, number one,

 2 this is hearsay evidence of people who -- the vid eo basically,

 3 if it's the one I'm aware of, and I think it was introduced in

 4 the Sanders deposition, it completely lacks found ation.

 5 It also has zero to do with what this witness has

 6 testified about.  And they are going to put up cl aim -- things

 7 where people claimed that they were harassed.  Th ere's no

 8 foundation to even prove that they were harassed.   And then

 9 he's going to ask this witness to speculate about  whether some

10 people may have voted for Proposition 8 because s omebody was

11 harassed and they put out news reports claiming t hat.

12 I think we are far afield.  I think chafe doesn't

13 then begin to state where we are at this point.

14 THE COURT:  It does seem to me, Mr. Thompson, you can

15 explore this topic without showing the video.

16 MR. THOMPSON:  I could.  I just thought that it might

17 make it more concrete, but I'm happy to do it eit her way, your

18 Honor.

19 THE COURT:  Well, if you can explore it without the

20 video, since there isn't a foundation for the vid eo, that's

21 fine.

22 MR. THOMPSON:  Okay.

23 THE COURT:  I think it's a fair enough line of

24 inquiry.

25 MR. THOMPSON:  Okay.
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 1 THE COURT:  So you may proceed.

 2 BY MR. THOMPSON:  

 3 Q. Professor Chauncey, are you aware of the fact that there

 4 were some churches that were defaced and vandaliz ed during the

 5 Proposition 8 campaign?

 6 A. I have no detailed knowledge of these things.  I ha ve

 7 heard that there were various incidents.

 8 Q. And have you heard that there were incidents in whi ch

 9 people had their businesses boycotted as a result  of donating

10 as little as $100 to Proposition 8?  

11 A. I have heard things to that effect said.

12 Q. And have you heard that some people were subjected to

13 physical violence as a result of their support fo r Proposition

14 8?

15 A. I had not heard that.

16 Q. Were you aware that the mayor of Fresno was subject  to a

17 death threat that was so severe that the police w ent out and

18 tried to arrest the person who sent the email?

19 A. No.

20 Q. Isn't it true that these types of tactics by suppor ters of

21 the LGBT community have the potential to backfire  and create

22 resentment against the LGBT community?

23 A. Well, honestly, I don't know the details here.  I d on't

24 know what the basis is for claiming that these we re perpetrated

25 by members of the LGBT community.  And I -- I'm r eally not in a
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 1 position to assess what effect they may or may no t have had

 2 here.  I'm really --

 3 Q. Just so the record is clear, in terms of the level of

 4 discrimination against gays and lesbians in the U nited States

 5 today, you don't know the extent to which it's at tributable to

 6 aggressive, violent acts that supporters of the L GBT community

 7 have taken?

 8 A. I think that you would have to make a very elaborat e case

 9 for me to believe that that is the case.

10 Q. But you haven't studied it?

11 A. I have not studied that, but it seems unlikely to m e on

12 the face of it.  But, again, that's not something  I have

13 studied.

14 MR. THOMPSON:  Your Honor, at this point we would

15 like to play PX 116, which has been admitted -- w ell, actually,

16 before we play that --

17 THE COURT:  PX?

18 MR. THOMPSON:  116, which has been admitted into

19 evidence.

20 BY MR. THOMPSON:  

21 Q. But before we get to that, let me ask you, Professo r, it's

22 true that the voters of California received infor mation about

23 Prop 8 from a myriad of sources, correct?

24 A. Yes.

25 Q. From friends, correct?
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 1 A. I assume that was the case.

 2 Q. From radio, correct?

 3 A. I assume so.

 4 Q. From the internet?

 5 A. I assume that was the case.

 6 Q. From the newspapers?

 7 A. I assume that was the case.

 8 Q. From their places of worship?

 9 A. I assume that was the case.

10 Q. From TV?

11 A. Yes.

12 Q. And many people don't form their opinions on import ant

13 political topics based on TV ads, correct?

14 A. You know, I'm really best at just describing what I  see as

15 the messaging being developed --  

16 THE COURT:  This seems to be a little beyond the --

17 A. -- and I don't consider myself an expert on, you kn ow,

18 election analysis.

19 MR. THOMPSON:  Okay.  Well, I'm asking these

20 questions as a run-up since he had opined on the TV ads that

21 were run on it.

22 BY MR. THOMPSON:  

23 Q. Let me ask you, Professor, isn't it true that -- yo u

24 testified you were asked about the purposes and e ffects of

25 Proposition 8.
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 1 Isn't it true that some people voted on Prop 8 ba sed

 2 on their sincerely-held moral values without rega rd to what was

 3 on TV?

 4 A. I imagine that that is the case.  And, again, one h as to

 5 understand the history shaping those moral values  and the

 6 meaning of those moral values.

 7 Many people have, as I said yesterday, have oppos ed

 8 desegregation and interracial marriage on the bas is of

 9 deeply-held moral values.  And because of the con text of

10 hostility and prejudice towards the groups that w ould have --

11 whose lives would have been changed by desegregat ion and

12 interracial marriage.  I think that's probably th e case today.

13 Q. It's true that most people when they vote try refle ct

14 their moral values, correct?

15 A. I'm not really in a position to answer that questio n.

16 Q. Well, you have taught survey classes on twentieth c entury

17 U.S. history, correct?

18 A. Yes.  And I think we could say that a wide-range of

19 factors effect people's vote.  A wide-range of fa ctors affect

20 people's voting behavior.

21 Q. But it's part of the American political tradition f or

22 people to vote on important issues consistent wit h their

23 religious views, isn't that right?

24 A. We see that on some issues, more than on others.

25 Q. And there is nothing wrong where that, is there?
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 1 A. They have the right to do what they wish, but we, a s

 2 historians, would want to understand what shape t hose values

 3 and those attitudes.

 4 MR. THOMPSON:  Now I would like to play PX 116.

 5 MS. STEWART:  Your Honor, again, if we might have a

 6 description before we play and head down the path .

 7 MR. THOMPSON:  It's been admitted into evidence and

 8 what it is, it's the four-and-a-half minute versi on of the

 9 thirty-second ad that he was shown yesterday.  So  it's directly

10 relevant, your Honor to his direct testimony.

11 This is the Wirthlins.  This is the Wirthlins, th e

12 couple from Massachusetts, who describe the reaso n -- what

13 happened in Massachusetts, then that was created and turned

14 into a thirty-second ad, which Professor Chauncey  testified to

15 yesterday.

16 THE COURT:  Has the witness seen this four-minute

17 version?

18 MR. THOMPSON:  I'd like to ask him if he did.

19 BY MR. THOMPSON:  

20 Q. Did --

21 A. No, I don't believe I have.

22 THE COURT:  All right.  You may play 116.

23 (Videotape played in open court.) 

24 BY MR. THOMPSON:  

25 Q. Now, Professor, did you review that as one of the
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 1 materials you considered in this case?

 2 A. No.  Though, actually, now that I have seen it, I r ealized

 3 that I hadn't seen it before.

 4 Q. Okay.  Is it reasonable for parents who morally dis approve

 5 of homosexuality to want to wait until the fifth or sixth grade

 6 for those sorts of issues to be taught in public school?

 7 A. Well, would you say that people who morally disappr ove of

 8 racial equality or racial marriage should be able  to insist

 9 that no books showing black and white people as e qual or black

10 and white people in relationships should be kept out of the

11 schools?

12 I mean, I think there is a general sense in the

13 schools that if you wish, you can send your child  to a private

14 school, but there are things that will be discuss ed in a public

15 school and that this is a part of the reality of life in

16 Massachusetts now and the country.  

17 Q. And would you agree that at least the parents have the

18 primary responsibility for raising their own chil dren?

19 A. Umm, parents certainly have primary responsibility in

20 raising their children, but they also raise them in a society

21 which provides many other mechanisms to teach the m and educate

22 them.

23 Q. Do you agree that the parents' responsibility for r aising

24 their child includes development of the child's m oral

25 character?
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 1 MS. STEWART:  Your Honor, I'm going to object to this

 2 line of questioning.  Again, it kind of goes beyo nd the scope

 3 of direct.

 4 MR. THOMPSON:  Your Honor, he testified about what

 5 these ads were intended -- what subliminal messag es about

 6 stereotypes they were played on.  So I want to pr obe whether

 7 that's really true or whether it was going to a d ifferent

 8 issue, which was parents wanting to inculcate the ir children on

 9 their moral values.

10 THE COURT:  How much longer do you have on this?

11 MR. THOMPSON:  Three more questions, your Honor.

12 THE COURT:  Objection overruled.

13 MR. THOMPSON:  Thank you.

14 BY MR. THOMPSON:  

15 Q. And you would agree that parents have responsibilit y for

16 developing their child's moral character, includi ng on issues

17 relating to sexual morality?  

18 A. There have been debates for a very long time about what

19 exactly can happen in schools and where parents c an withdraw

20 their children, and in general I think the unders tanding is

21 that schools are free to and are encouraged to te ach broader

22 social values.

23 And in this case the child is simply being expose d to

24 the existence of gay people.  And I take note tha t the parents

25 don't express concern just about marriage, but ab out
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 1 homosexuality at all.

 2 Q. Do you agree that issues relating to homosexuality and

 3 same-sex marriage are issues for parents to discu ss with their

 4 children according to their own values and belief s?

 5 A. I agree that parents can do that, yes.

 6 Q. And then you would agree with the proponents of

 7 Proposition 8, that parents would have a right to  object if

 8 their young children were being taught in public school that

 9 there is no difference between same-sex marriage and

10 traditional marriage, if that teaching contradict ed the

11 parents' own moral values and beliefs, correct?

12 A. Well, I don't think that they would be able to obje ct to

13 schools teaching about interracial marriage, if t hat conflicted

14 with their moral beliefs.

15 Q. And so they shouldn't be able, in your opinion, to object

16 if the children are being taught about same-sex m arriage, even

17 if it conflicts with their moral beliefs; that's your view?

18 A. I think they are welcome to object, but I don't thi nk that

19 that objection would be binding in this case, no.

20 MR. THOMPSON:  No further questions, your Honor.

21 THE COURT:  Very well.  Thank you, Mr. Thompson.  

22 Redirect, Mrs. Stewart.

23 REDIRECT EXAMINATION 

24 BY MS. STEWART:  

25 Q. Good afternoon, Professor Chauncey.
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 1 THE COURT:  Not yet.

 2 THE WITNESS:  It just feels like that long a day.

 3 MS. STEWART:  It feels like afternoon.

 4 THE COURT:  It just seems like afternoon.

 5 (Laughter.) 

 6 BY MS. STEWART:  

 7 Q. Good morning, Professor Chauncey.

 8 A. Good morning.

 9 Q. Does Proposition 8 say anything about when sex educ ation

10 takes place?

11 A. No, it does not.

12 Q. Does it say anything about what parents can teach t heir

13 children?

14 A. No, it does not.

15 Q. Does it say anything about what schools or parents discuss

16 with children and when?

17 A. No.

18 Q. Does it say anything about what parents can object to in

19 terms of the schools?

20 A. No.

21 Q. We were just looking at the long ad with the Wirthl ins,

22 and I'm wondering if you have think thoughts abou t the

23 reference to gay marriage or homosexuality as a, quote,

24 homosexual relationships as an adult issue?

25 A. Well, again, I think it implies that there is somet hing
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 1 wrong with homosexuality.  It focuses entirely --  it suggests

 2 the focus on homosexuality entirely as a matter o f sexuality,

 3 not love, not relationships.

 4 This is actually a book about two princes falling  in

 5 love and it's a fairy tale.  It doesn't talk abou t sex.  It's

 6 another fairy tale that seems appropriate to that  age.

 7 Q. Are there fairy tales about men and women falling i n love?

 8 A. I believe there are, yes.

 9 (Laughter.) 

10 Q. Is heterosexual marriage viewed as an adult issue i n our

11 culture?

12 A. I don't believe that it's something that we keep ou r

13 children from, no.

14 Q. Do children sometimes even play a role in heterosex ual

15 weddings?

16 A. I believe they have been exposed to heterosexual we ddings,

17 yes.

18 Q. Well, have you ever heard of a flower child -- or f lower

19 girl, ring bearer?

20 (Laughter.) 

21 A. Yes.  I have heard that children have been allowed to be

22 present at and even been allowed to play a role i n heterosexual

23 marriages.

24 Q. Are there any other themes in the Wirthlin's ad tha t you

25 care to comment on, the one that with just saw?
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 1 A. Well, again, I think there is the implication here that

 2 the very exposure to the idea of homosexuality in  gay people

 3 somehow threatens the children, threatens their s exual

 4 identity, as if that's a choice; that this is som ething, again,

 5 that's being imposed on them.

 6 Historically gay rights have often been depicted in

 7 that way, assuming the very fact that gay people are asking to

 8 be recognized and to have their relationships rec ognized even

 9 by marriage is seen as an imposition on other peo ple rather

10 than simply an extension of fundamental civil rig hts to those

11 people.

12 Q. I want to move on to a subject that you testified a bout a

13 little bit on cross that Mr. Thompson asked you a bout, and he

14 asked you a number of questions about your book a nd, I think,

15 your report in this case regarding when Americans  and sort of

16 western society began to understand that homosexu al people were

17 a class of people, people with a primary attracti on or

18 relationship with someone of the same sex.

19 But I want to ask you to put aside the issue of w hen

20 people began to understand that concept and ask y ou whether

21 there is evidence in the historical record, even before those

22 categories were understood, that there were peopl e whose

23 primary erotic and emotional attraction was to pe ople of the

24 same sex:  

25 A. Okay.  This is certainly something that historians are
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 1 studying today.  There is a broad sense.  It's co ntested as

 2 most issues in history are, but a broad sense tha t the to

 3 categories of hetero and homosexual emerged and b ecame primary

 4 organizing categories of state regulation and per sonal identity

 5 beginning in the late nineteenth century.

 6 But a number of studies have been published -- an d I

 7 actually use some of these in my teaching studies  and primary

 8 sources and so forth -- that do suggest that ther e were people

 9 who had a primary erotic and affectual interest i n people in

10 the same sex before then.

11 So I will give you just a couple of examples.  On e is

12 in Puritan New England, in Connecticut in the sev enteenth

13 century, a case of Nicholas Sension, who's one of  the most

14 extensive court records we have access to.  And w hat's clear

15 there is that although people did not first call him a

16 homosexual, this was not a term available to him and that

17 wouldn't fully explain his mode of life, that he had developed

18 a reputation over the course of almost 30 years i n his small

19 town in Connecticut as someone who persistently i ndicated

20 sexual interest in other males and approached the m.  He

21 actually developed a reputation for this.

22 Now, in this period people didn't use a term like

23 "identity."  They talked about character.  They h ad a variety

24 of ways of other frameworks through which to unde rstand someone

25 like Sension.  
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 1 So we wouldn't call him a homosexual in the sense  of

 2 having a homosexual identity of that period and, yet, there is

 3 strong evidence that, in fact, he had consistent erotic

 4 interest in people of the same sex.

 5 Likewise, a lot of attention has been paid to the  --

 6 and I have written about as well, the culture of romantic

 7 friendship in the nineteenth century.  There were  a wider range

 8 of bounds of the kinds of relationships that peop le of the same

 9 sex could have, the degree of affection that they  could express

10 for one another.

11 What's striking when you got into some of the dia ries

12 and correspondence that we depend on to reconstru ct those

13 relationships, are the moments when, say -- I'll just give you

14 an example.  It's a diary that I assign in my lec ture course in

15 Lesbian and Gay History written by Frances Willar d, who later

16 went on to found the Woman's Christian Temperance  Union.  She

17 is young, in the 1860's.  She falls in love with a woman.  The

18 other woman falls in love with her.  Everyone thi ngs it's

19 great.  It's very conventional.  Yet, a moment co mes when

20 Frances realizes that her attraction is much more  powerful and

21 sustaining than her friend Mary's.  And there is sort of a

22 crisis for her, so that the boundaries of what is  acceptable

23 and the conventions allow them to take the relati onship so far

24 and then, for instance, Willard realizes that thi s is something

25 different for her and she doesn't have a ready la nguage for
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 1 it -- certainly not the language of homosexuality  and

 2 heterosexuality -- but she draws on all sorts of framework to

 3 try to understand how she is different from other  women because

 4 of this passion that she feels for her friend Mar y and would go

 5 on to feel for others.

 6 Likewise, in the early twentieth century, in a pe riod

 7 that we discussed at the very end of the day yest erday in

 8 direct -- or cross examination, rather, talking a bout my book

 9 on the Social Organization of Sexuality and Male Sexuality in

10 the Early Twentieth Century New York.

11 Yes, there was a wider range of sexual possibilit ies

12 for conventional sexual patterns in the part of s ome immigrant

13 working class communities in the early twentieth century.  It

14 was easier in that context for some men to shift back and forth

15 between male and female partners, but their male partners were

16 conventionally typically men who did define thems elves on the

17 basis of their difference from other males, on th e basis of

18 their consistent desire for sex with those -- wit h other men

19 and relationships with other men.  Again, underst ood somewhat

20 differently than we would understand it today, th e alliance of

21 gender inversion and so forth.  

22 But there were people at that time who were --

23 identified themselves and were identified by othe rs on that

24 basis.

25 THE COURT:  Perhaps you could throw a question in
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 1 there somewhere.

 2 MS. STEWART:  I was about to do that, your Honor.

 3 BY MS. STEWART:  

 4 Q. Shifting to another topic, Dr. Chauncey, Mr. Thomps on

 5 asked you a number of questions about various les bian and gay

 6 people who at some points weren't supportive of p ursuing the

 7 right to marry.  And a lot of those questions foc used on the

 8 period of 60's and 70's.

 9 And I want to ask you:  During the 60's and 70's,

10 what were some of the priorities of the lesbian a nd gay civil

11 rights movement?

12 A. Well, in the '60s and 70's the fundamental prioriti es of

13 most gay activists were to simply try to stop the  policing of

14 everyday life, the widespread arrest, the raids o n bars and

15 restaurants, and then to achieve fundamental -- p rotections

16 against discrimination at the workplace and in ho using and so

17 forth, and simply to be able to come out and to b e openly known

18 as gay without facing a whole range of forms of h arassment and

19 discrimination because of that.

20 Q. And before the mid-70's, were they also working on trying

21 to get the medical establishment to change its vi ew?

22 A. Yes.  That's certainly was a priority of some activ ists,

23 given the long --

24 THE COURT:  Let's the witness testify, Ms. Stewart.

25
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 1 BY MS. STEWART:  

 2 Q. Dr. Chauncey, during the period when African-Americ an

 3 civil rights were being sought in this country, w ere there

 4 black people who sometimes were not in favor of s egregation?

 5 A. Were there black people who were not in favor of

 6 segregation?

 7 Q. Yes.  Pushing for segregation.

 8 A. Desegregation, do you mean?

 9 Q. I'm sorry, desegregation.

10 A. Yes, yes.  There were debates amongst African-Ameri can

11 activists about the best way to go, the prioritie s that the

12 movement should have, fears about pushing the whi te power

13 structure too far.

14 Q. Mr. Thompson asked you this morning about a stateme nt in

15 your book Why Marriage about 92 percent of companies providing

16 benefits to -- well, actually, let me just have y ou turn in

17 your book to page 52.

18 A. Sorry, which exhibit is my book?  Six, I think?  Ye ah.

19 Q. I think it's six.

20 A. Yes.  Right.  So there is a reference to is a surve y this

21 2002, a survey of 319 of America's largest compan ies and that

22 survey of those 319 companies found that 92 perce nt of them

23 prohibited workplace discrimination against gays and lesbians.

24 Q. And so your reference earlier to 92 percent was to that

25 subset of companies, 319 large companies?
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 1 A. Yes, yes.

 2 Q. Is there still employment discrimination in this co untry

 3 today?

 4 A. Yes, there is.  On the basis of sexual orientation,  yes.

 5 Q. Mr. Thompson asked you the question, and I think yo u

 6 responded, whether it's true that the federal gov ernment no

 7 longer prohibits people from entering the United States; do you

 8 remember that?

 9 A. Yes.

10 Q. Can a heterosexual person marry a non-U.S. citizen and

11 bring their spouse into this country under curren t law?

12 A. No, in fact --

13 Q. A heterosexual person.

14 A. Excuse me.  No, a heterosexual person can bring the ir

15 married partner from abroad into the country.

16 Q. And is the same thing true for gay people?

17 A. No, it is not.

18 Q. You mentioned in your testimony in response to a qu estion

19 of Mr. Thompson that some people need to move to California or

20 do move to California to find a more open society ; do you

21 remember that statement?

22 A. Yes.

23 Q. Why do people need to move to California to find a more

24 open society?

25 A. They do so because they continue to face hostility and
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 1 discrimination in the places they live.  And like  other groups,

 2 which have faced marginalization in the past, peo ple have --

 3 often there are enormous migrations of African-Am ericans from

 4 the deep south to the relative freedom of norther n cities and

 5 western cities over the course of the twentieth c entury, and

 6 there they found more freedom than they would hav e found at

 7 home, but still certainly not complete freedom an d rights.

 8 Without drawing a sharp analogy between the two

 9 groups, I think that's a pattern that we saw on t he part of gay

10 men and lesbians who we have records since the la te nineteenth

11 century moving away from small towns to larger ci ties where

12 they would be more likely to find people like the mselves,

13 relative freedom, but still, of course, encounter ed enormous

14 hostility and discrimination.

15 Q. Thank you.  Mr. Thompson also asked you about a ref erence

16 in that same exhibit, your book Why Marriage to -- and it's on

17 page 51, to a statement that:  

18 "The 1990's marked a major turning point of

19 lesbians and gay men in American society."  

20 Do you remember that --

21 A. Yes.

22 Q. (Continuing) -- testimony?

23 A. Yes.

24 Q. I believe you said that -- tell me again when the b ook was

25 written?
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 1 A. It was written in 2004.

 2 Q. Since it was written, have there been some further laws

 3 enacted that reflect discrimination against gay p eople?

 4 A. Well, the majority of states have enacted legislati on or

 5 constitutional amendments that would prohibit sam e-sex couples

 6 from marrying.

 7 Q. Have there been -- how have those measures been ena cted?

 8 A. Well, there have been -- both by legislative vote, but

 9 there have also been a tremendous number of popul ar referenda

10 which have enacted that sort of discrimination.

11 Q. You believe that those measures have an impact on t he

12 ability of lesbian and gay people to seek equalit y through the

13 political process?

14 A. Yes, I do.  And maybe this is a moment to say that --

15 since I wasn't able to in cross-examination, that  I was

16 actually -- I thought at the time that I publishe d this book in

17 2004 that there was a greater chance of marriage equality

18 moving forward, and that's the way I ended the bo ok.

19 Since then so many states have enacted these

20 constitutional amendments and statutes, have put such enormous

21 roadblock in the way of movement on that issue th at I'm much

22 less likely, much less inclined to believe that t hat's the

23 case.

24 Q. I want to now turn to an area where Mr. Thompson fo cused a

25 little bit on religion and religious beliefs.
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 1 And I think he asked you some questions about

 2 religious organizations or churches that support -- supported

 3 marriage equality; do you remember that?

 4 A. Yes.

 5 Q. And I was wondering if you could tell us what some of the

 6 major faith groups were, some of the churches tha t were

 7 strongly in support of Proposition 8 against marr iage equality?

 8 A. The Baptists, the Catholic church, a range of group s that

 9 would constitute a much larger percentage of the population,

10 much larger percentage of the population than the  small old

11 mainline, as they called them, Protestant churche s.

12 Q. And I believe that when he showed you a video of Pa stor

13 Warren, he asked you a question along the lines o f, you know,

14 has the religious rhetoric or language being used  about

15 homosexuals by religious -- people of faith becom e more polite

16 or nicer, or something along those lines; do you remember that?

17 A. Yes.

18 Q. I would like to ask you to look at Plaintiffs' Exhi bit

19 301, which --

20 MS. STEWART:  May I approach, your Honor?

21 THE COURT:  Very well.

22  (Whereupon, document was tendered  

23   to the witness.) 

24 BY MS. STEWART:  

25 Q. This is a document from the website of the Vatican or a --
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 1 the Catholics For A Common Good, I should say.  I t's from a

 2 Catholic organization.  And it's excerpts from a Vatican

 3 document on legal recognition of same-sex unions.

 4 And I would ask you to read the third paragraph - -

 5 third paragraph on this page, on the first page.

 6 A. "There are absolutely no grounds"?

 7 Q. Yes.

 8 A. (As read)

 9 "There were are absolutely no grounds for

10 considering homosexual unions to be in any

11 way similar or even remotely analogous to

12 God's plan for marriage and the family.

13 Marriage is holy, while homosexual acts go

14 against the natural moral law.  Homosexual

15 acts close the sexual acts to the gift of

16 life.  They do not proceed from a general

17 affective and sexual complementarity.  Under

18 no circumstances can they be approved."

19 Q. Would you also read the last sentence of the next

20 paragraph?

21 THE COURT:  Is this in evidence?

22 MS. STEWART:  I'm sorry, your Honor.  I would like to

23 move this document into evidence.

24 MR. THOMPSON:  Your Honor, no objection.

25 THE COURT:  Very well.  301 is admitted.
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 1 (Plaintiffs' Exhibit 301 received in evidence.) 

 2 A. (As read)

 3 "The homosexual inclination is, however,

 4 objectively disordered and homosexual

 5 practices are sins gravely contrary to

 6 chastity."

 7 BY MS. STEWART:  

 8 Q. I would like to have you turn to the third page of this

 9 document and look at the third full paragraph and  read the

10 sentence beginning with "Allowing children."

11 A. I'm sorry.  Which --

12 Q. Third full paragraph, which begins with, "The absen ce of

13 sexual complementarity."  Do you see that?

14 A. Okay.

15 Q. The second -- the sentence that begins, "Allowing

16 children."

17 A. (As read)

18 "Allowing children to be adopted by persons

19 living in such unions would actually mean

20 doing violence to these children in a sense

21 that their condition of dependency would be

22 used to place them in an environment that is

23 not conducive to their full human

24 development."

25 Q. Finally, I would ask you to look at the last paragr aph on
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 1 the page, about the middle of the paragraph there  is a sentence

 2 that starts, "The legal recognition of homosexual  unions."

 3 Would you read that sentence into the record?

 4 A. Umm --

 5 Q. Third sentence of the last paragraph, "Legal recogn ition."

 6 A. I'm sorry.  We are still on the same page?

 7 Q. We are on the third page of the document -- the las t page

 8 of the document.

 9 A. What is the first word in that paragraph?

10 Q. "The church teaches."

11 A. Third sentence...

12 Q. "Legal recognition."

13 A. Right.

14 "Legal recognition of homosexual unions or

15 placing them on the same level as marriage

16 would mean not only the approval of deviant

17 behavior with the consequences of making it a

18 model in president day society, but it would

19 also obscure basic values which belong to the

20 common inheritance of humanity."

21 Q. Are those statements more moderate framing of relig ious

22 views on homosexuality in your view?

23 A. Well, compared to some statements, they are more mo derate,

24 but I think they express the fundamental view, ob viously, of

25 the inferiority of homosexuals, the dangers that they pose to
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 1 children.

 2 Q. I'd ask you to look now at Plaintiffs' Exhibit 168,  which

 3 I'm going to move into evidence.

 4 MS. STEWART:  May I approach, your Honor?

 5 THE COURT:  Very well.

 6  (Whereupon, document was tendered  

 7   to the witness.) 

 8 MR. THOMPSON:  No objection, your Honor.

 9 THE COURT:  Thank you Mr. Thompson.

10 (Plaintiffs' Exhibit 168 received in evidence) 

11 BY MS. STEWART:  

12 Q. Dr. Chauncey, this is a document, a resolution from  the

13 Southern Baptist Convention website on the topic of same-sex

14 marriage, and I would ask you to look at the seco nd page of the

15 document, about the fourth paragraph up from the bottom.  Would

16 you read that into the record?

17 A. "Whereas legalizing," that one?

18 Q. Yes.

19 A. (As read)

20 "Whereas, legalizing 'same-sex marriage'

21 would convey a societal approval of a

22 homosexual lifestyle, which the Bible calls

23 sinful and dangerous both to the individuals

24 involved and to society at large" -- quotes

25 Romans and Corinthians in Leviticus -- now,
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 1 therefore, be it."

 2 Q. And there's a number of resolutions, and I'd ask yo u to

 3 look at the next page and read the second paragra ph?

 4 A. (As read)

 5 "Resolve that we oppose all efforts by media

 6 and entertainment outlets in public schools

 7 to mainstream homosexual unions in the eyes

 8 of our children."

 9 Q. Would you also read the last paragraph?

10 A. (As read)

11 "Resolve that we call on Southern Baptists

12 not only to stand against same-sex unions,

13 but to demonstrate our love for those

14 practicing homosexuality by sharing with them

15 the forgiving and transforming power of the

16 gospel of Jesus Christ," quoting Corinthians.

17 Q. I have one more of these exhibits.  I would like yo u to

18 look at Plaintiffs' Exhibit 170.

19 MS. STEWART:  Your Honor, may I approach?

20 THE COURT:  You may.

21  (Whereupon, document was tendered  

22   to the witness.) 

23 MR. THOMPSON:  We have no objection, your Honor.

24 THE COURT:  Very well.  170 will be admitted.

25
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 1 (Plaintiffs' Exhibit170 received in evidence.) 

 2 BY MS. STEWART:  

 3 Q. This, also, is a resolution that is on the Southern

 4 Baptist Convention website reflecting its policie s.

 5 Would you look at -- let's see, one, two, three,

 6 four -- the sixth paragraph down on the first pag e that begins,

 7 Whereas, any action giving homosexual unions," do  you see that?

 8 A. Yes.

 9 Q. And read that into the record.

10 A. (As read)

11 "Whereas, any action given homosexual unions

12 the legal status of marriage denies the

13 fundamental immorality of homosexual

14 behavior," citing Leviticus 18-22, Romans --

15 1 Romans 26-27, 1 Corinthians 6:9-11.

16 Q. And if you look four paragraphs down from that, "Re solve

17 that we encourage," would you read that into the record and the

18 one following?

19 A. (As read)

20 "Resolve that we encourage all Christian

21 pastors in California and in every other

22 state to speak strongly, prophetically and

23 redemptively concerning the sinful nature of

24 homosexuality and the urgent need to protect

25 biblical marriage in accordance with God's
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 1 word.  And be it further resolved that we

 2 call on all Southern Baptists and believers

 3 from all denominations everywhere to pray for

 4 the people of California as they seek to

 5 right this terrible wrong that has been

 6 forced upon them by the California Supreme

 7 Court's overturning of the vote of the people

 8 and to pray for the people of every state

 9 where biblical marriage is under attack."

10 Q. Dr. Chauncey, are these pronouncements by the Catho lic

11 Church and Baptist Convention consistent with you r

12 understanding of the religious beliefs or at leas t some of them

13 that were voiced in support of Proposition 8?

14 A. Yes.

15 Q. Professor Chauncey, I believe Mr. Thompson asked yo u a

16 number of questions about people who may believe that

17 homosexuality is sinful or have other religious b eliefs that

18 led them to support Proposition 8.  Do you recall  that?

19 A. Yes.

20 Q. I would like you to assume for a minute that these

21 religious beliefs are sincerely held.  Would you nevertheless

22 say that they could be affected by stereotypes of  gay people

23 that emerged from the twentieth century or even e arlier and

24 still endure?

25 A. Yes.
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 1 Q. You also described segregation theology yesterday, and I

 2 think you talked about it again today.  And durin g the battles

 3 over segregation and interracial marriage, did pe ople hold

 4 sincere religious beliefs that were rooted in pre judice?

 5 A. Yes.  That that certainly was a point of that testi mony

 6 yesterday; that people do often hold deeply since rely religious

 7 convictions which seem to them timeless, but hist orians have

 8 shown and have seen how they, in fact, change ove r time and

 9 naturally are shaped by the larger culture in whi ch they live.

10 And so, again, people, many people in the south

11 deeply believed that interracial marriage was aga inst God's

12 will.

13 I don't question their sincerity.  I believe, tho ugh,

14 that that reflect the larger system of prejudices  that had

15 shaped their understanding of the world.

16 Q. Thank you.

17 Professor Chauncey, has there been significant

18 progress toward reducing discrimination against g ays and

19 lesbians over the last several decades?

20 A. There has been significant progress, yes.

21 Q. Is there still today significant discrimination aga inst

22 gays and lesbians?

23 A. Yes, there is significant discrimination.

24 Q. Now, I have -- my last line of questions this morni ng have

25 to do with -- or my last before I consult counsel  anyway, my
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 1 colleagues -- with questions Mr. Thompson asked o r one he asked

 2 about whether the tone of political discourse has  improved

 3 regarding gay rights issues.

 4 And I would like to show you a video relating to this

 5 topic and ask you some questions about it.

 6 MS. STEWART:  And we -- your Honor, we had submitted

 7 to the Court and opposing counsel a list of excer pts from the

 8 depositions that we intended to use in this trial .  And these

 9 are the deposition excerpts for the defendant-int ervenor -- or

10 at least heretofore to the defendant-intervenor a nd proponent,

11 official proponent Hak-Shing William Tam.

12 And I would like to ask that those excerpts be sh own,

13 stopping where there has been a document that we can then ask

14 the witness about.

15 MR. THOMPSON:  Your Honor, we would object to

16 Professor Chauncey being asked about this on mult iple grounds.

17 One of them is that it's not something he conside red

18 in his expert report.  It's not a material consid ered.  We

19 weren't given an opportunity to cross examine -- to depose him

20 on this, and it's plainly outside the scope of Ru le 26.

21 MS. STEWART:  Your Honor, may I respond to that?

22 THE COURT:  Of course.

23 MS. STEWART:  He opened the door to it.  He asked the

24 question on cross about whether the dialogue abou t this issue

25 has changed to be less hostile and whether people  are much more
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 1 polite and less hateful in their commentary, and the witness

 2 testified about that, and this goes directly to t hat topic.

 3 THE COURT:  Well, I think Mr. Thompson did open the

 4 door to that subject.  The question is whether th is particular

 5 document is one appropriate to use with this witn ess.

 6 MS. STEWART:  It's --

 7 THE COURT:  This, I gather, is the document that the

 8 Court of Appeals attached to its amended opinion in the --

 9 MS. STEWART:  I believe one of the documents is, your

10 Honor.  It's a series of documents by one of the official

11 proponents of Proposition 8 that were sent out to  people he

12 tried to persuade to support Proposition 8, inclu ding that

13 document, to answer your Honor's question.

14 MR. THOMPSON:  I would only add, your Honor, that

15 this gentleman had nothing to do with the campaig n.  Even

16 though he was an official proponent, the evidence  will show

17 quite clearly that he had nothing to do with the campaign.  So

18 this is -- I didn't open the door to what specifi c individuals

19 may or may not have thought.

20 We have no problem with him testifying to the sub ject

21 generally just to these documents, which he has n ever seen

22 before, to my knowledge.

23 MS. STEWART:  Your Honor?

24 THE COURT:  Ms. Stewart.

25 MS. STEWART:  As Mr. Thompson suggested earlier in a
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 1 question to the witness, there was broad messagin g in this

 2 campaign from a lot of sources.  

 3 And I can't remember if it's Dr. Tam, I think it is,

 4 did a great deal of messaging via the web on vari ous websites

 5 about Prop 8.  He was an official proponent.  

 6 And so I -- I disagree completely with the idea t hat

 7 he had nothing to do with the campaign.  He had a  tremendous

 8 amount to do with the campaign.

 9 THE COURT:  Are you representing that these exhibits

10 that you are referring to were produced by the in tervenor

11 defendants?

12 MS. STEWART:  I am not, your Honor.  They were not

13 produced and, in fact, we had defined them --

14 THE COURT:  No, no, no, no.  Were put out as part of

15 the campaign?

16 MS. STEWART:  I think they were put out by Dr. Tam as

17 part of the campaign.

18 THE COURT:  I see.  And the connection is that he was

19 one of the official proponent of Proposition 8? 

20 MS. STEWART:  Absolutely, your Honor.  And he was

21 speaking about the campaign to a broad constituen cy of Chinese

22 voters.

23 MR. THOMPSON:  Your Honor, the official campaign

24 committee was ProtectMarriage.com, and these mate rials were not

25 in any way associated with or paid for by or did anyone at



CHAUNCEY - REDIRECT EXAMINATION / STEWART    552

 1 ProtectMarriage.com have any cognizance of these documents.  

 2 And depending on what they are going to show, man y of

 3 them predated by years Prop 8.

 4 THE COURT:  Well, but Dr. Tam was an official

 5 proponent of Proposition 8, was he not?

 6 MR. THOMPSON:  He was, your Honor.

 7 I think one of the problems with allowing this li ne

 8 of questioning is we don't even know the date of these

 9 documents.  And depending on what they are showin g, some of

10 them are based on translations from Chinese.

11 I think that they have said that they are going t o

12 call Dr. Tam on Friday.  I believe the Court will  be able to

13 hear from him and will have a complete record and  it will be

14 put in context.

15 Again, we have no objection to the line of questi ons,

16 just the use of the documents.

17 MS. STEWART:  Your Honor, at the deposition Dr. Tam

18 testified about the documents, authenticated the documents.  

19 I just want to point out, not only is he an offic ial

20 proponent and will the deposition indicate what t he documents

21 are and the context in which they were used, but if we can look

22 at messaging or beliefs articulated by Carrie Jea n Prejean, I

23 would think, certainly, the witness could be aske d to comment

24 on messages put out by one of the official propon ents of the

25 campaign.



CHAUNCEY - REDIRECT EXAMINATION / STEWART    553

 1 THE COURT:  Well, let's see where the questioning

 2 goes with these documents.  I may cut you off at some point, if

 3 it goes too far afield.  Let's see how -- how the  testimony

 4 goes.

 5 MS. STEWART:  Thank you, your Honor.

 6 If you would show the first excerpt?

 7 (Videotaped deposition played in open court.) 

 8 BY MS. STEWART:  

 9 Q. If I could now ask the witness to look at Plaintiff s'

10 Exhibit 513, which is the document Dr. Tam had ju st been asked

11 about.

12 And if you would, would you just read the first

13 paragraph of this --

14 THE COURT:  Why don't you just go right to the

15 question?

16 MS. STEWART:  Okay.

17 THE COURT:  Ask him to read it to himself and then go

18 right to the question.

19 MS. STEWART:  Okay.  Let me play the video a little

20 bit longer.

21 (Videotaped deposition played in open court.) 

22 BY MS. STEWART:  

23 Q. Now, looking at the beginning of this document, Dr.

24 Chauncey, can you tell me if you think this messa ging by

25 Dr. Tam, this letter that he wrote, reflects sort  of a lower
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 1 hostility level than past communications about ga y people or

 2 homosexuality?

 3 A. No.  This is consistent in its tone with a much lon ger

 4 history of anti-gay rhetoric.  It describes the r ight to marry

 5 as the legalization of prostitution.

 6 It says that it's put forth by the San Francisco city

 7 government which is under the rule of homosexuals .

 8 It talks about them pushing the gay agenda, and s ays

 9 that after legalizing same-sex marriage, they wan t to legalize

10 prostitution, and that the next item on their age nda is

11 legalizing having sex with children.

12 So this reproduces many of the major themes of th e

13 anti-gay rights campaigns of previous decades and  a longer

14 history of anti-gay demonization.

15 MS. STEWART:  I would like to offer this document

16 into evidence, your Honor.

17 THE COURT:  Mr. Thompson?

18 MR. THOMPSON:  We have no objection to the Court

19 taking judicial notice of it, your Honor.

20 (Plaintiffs' Exhibit 513 received in evidence) 

21 MR. THOMPSON:  May I read two sentences from his

22 deposition to give context, since we have seen a long portion

23 of it?

24 THE COURT:  You may.  With respect to the document,

25 it does appear that during deposition, the witnes s -- the
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 1 deposition witness, who is a party to the lawsuit , indicated

 2 that he had written the document and, therefore, it would

 3 appear to be appropriate to be admitted.

 4 MR. THOMPSON:  Yes, your Honor.  And as I say, we

 5 have no objection to that.  I did want to make cl ear that

 6 Mr. Tam said in his deposition at page 19, lines 19 to 22, he

 7 was asked how many times during 2008, from Januar y to November,

 8 he had had a conversation with Mr. Schubert.  He said, "One or

 9 two times, very rare."

10 The impression that's being created that this was

11 part of the campaign is not true.  We have no pro blem with

12 discussions about an individual, a private citize n, who is now

13 attempting to withdraw to avoid precisely this so rt of focus on

14 his individual views.

15 THE COURT:  All right.  Thank you, Mr. Thompson.

16 You may proceed, Ms. Stewart.

17 MS. STEWART:  Can we go on to the next excerpt?

18 (Videotaped deposition played in open court.) 

19 BY MS. STEWART:  

20 Q. I would like to direct the witness's attention to E xhibit

21 516.

22 I would like to ask you to look at the second

23 paragraph of this document --

24 THE COURT:  Are you moving 516 in?

25 MS. STEWART:  Yes, your Honor.
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 1 THE COURT:  Based on the deposition testimony of

 2 Mr. Tam.  Very well.

 3 MR. THOMPSON:  No objection.

 4 (Plaintiffs' Exhibit 516 received in evidence.) 

 5 BY MS. STEWART:  

 6 Q. You see that that paragraph is talking about legisl ation

 7 passed by a local school board in Alameda County on gay,

 8 lesbian bisexual education?

 9 A. Yes.

10 Q. You see that it says that:  

11 "Education such as this used to brainwash

12 children so that one day they will vote for

13 same-sex marriage."

14 A. Yes.

15 Q. Can you comment at all on that messaging in terms o f

16 whether it reflects a kind of less hostile messag ing towards

17 gay people?  

18 A. Well, I think that talking about brainwashing child ren is

19 not a moderate phrasing.

20 It certainly reflects sort of a continuing concer n

21 about homosexuals putting themselves forward, oft en having an

22 agenda.

23 THE COURT:  This appears to have been posted after

24 the election.

25 MR. THOMPSON:  And, your Honor, that's one of the
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 1 problems we have with this whole line of question s with this

 2 witness, is that there is not a tight temporal co nnection.  You

 3 are going to see some of the documents in this bi nder are from

 4 2005.  Others are translations for Chinese that h aven't been

 5 certified.

 6 So we continue to object to this entire line of

 7 inquiry.

 8 MS. STEWART:  Your Honor, I think, to my knowledge --

 9 and I apologize.  I wasn't aware that one was in here.  But

10 most of these documents, we can represent to the Court, were on

11 the -- Dr. Tam's website at the time of the Prop 8 battle.  

12 And, also, in any event, this -- the document we just

13 saw goes to the history of discrimination and the  kind of

14 messaging that is still out there more broadly ev en since

15 Proposition 8.

16 THE COURT:  Well, let's focus on what was the

17 messaging at or before the election, at the time of the

18 election or before.

19 If you represent that the Exhibit 516 was, in fac t,

20 posted in this form or substantially the same for m prior to the

21 election, why, I think that's a sufficient connec tion.

22 But let's move along, Ms. Stewart.

23 MS. STEWART:  Yes, your Honor.

24 Can you proceed?

25 (Brief pause.) 
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 1 MR. THOMPSON:  Your Honor, thinly after the election,

 2 because it starts by talking about a six-to-one w in on Prop 8.

 3 MS. STEWART:  I did -- I think indicated, your Honor,

 4 that this one is post election.  There is no ques tion about

 5 that.

 6 THE COURT:  All right.  Well, let's move along.  I'm

 7 sure that we will get into these documents when M r. Tam

 8 testifies.

 9 (Brief pause.) 

10 MS. STEWART:  Technical glitch, your Honor.

11 THE COURT:  What?

12 MS. STEWART:  Technical delay.

13 (Brief pause.) 

14 (Videotaped deposition played in open court.) 

15 BY MS. STEWART:  

16 Q. Dr. Chauncey, if you would, I'm particularly intere sted in

17 the commentary by Dr. Tam about children growing up to think

18 they could marry John or Jane and what you though t about that

19 messaging in terms of what it was reflecting?

20 A. Well, again, it's consistent with the ads that -- m ajor

21 ads put out by the Prop 8 campaign in which the l ittle girl or

22 boy comes forward and says that they have read a book in school

23 about a prince marrying a prince, so that makes t hem think that

24 they could, too.  So there is a deep fear about - - the idea

25 that simple exposure to homosexuality or to same- sex marriage
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 1 will lead children to become gay.

 2 And I think the phrasing here actually makes it c lear

 3 that the issue is not just marriage equality itse lf, but it's

 4 in sympathy to homosexuality.  It's about the -- they could be

 5 subjected to an education on homosexuality in pub lic schools.

 6 It's not just being introduced to the idea of gay  marriage, but

 7 being introduced to the idea that there are gay p eople in the

 8 world, which is taken to be -- they oppose, they clearly see

 9 this as a -- an inferior, despicable way of life.

10 MS. STEWART:  Thank you.

11 (Videotaped deposition played in open court.)  

12 MS. STEWART:  Your Honor, I would like to move

13 Exhibit 515 into evidence.

14 MR. THOMPSON:  No objection, your Honor.

15 THE COURT:  Is that 516 or 515?

16 MS. STEWART:  This one is 515, your Honor.

17 THE COURT:  Very well.

18 MS. STEWART:  And I'd also, just before I turn to the

19 witness, I would like to move in the last Exhibit  514, which I

20 think I forgot to do.

21 THE COURT:  514.

22 MR. THOMPSON:  No objection, your Honor.

23 THE COURT:  All right.  514 is in and 515.

24 (Plaintiffs' Exhibits 514 and 515 received in 

25 evidence.) 
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 1 BY MS. STEWART:  

 2 Q. Dr. Chauncey, I'm interested in you speaking about the

 3 messaging and how it relates to prior messaging a nd sort of the

 4 relative level of antipathy towards gay people th at this kind

 5 of messaging expresses.

 6 A. Well, I think it's pretty consistent with the messa ging in

 7 earlier campaigns.  Certainly, again, the persist ent theme that

 8 homosexuality is a choice; that children who are exposed to

 9 homosexuals, to gay marriage, but really to homos exuals in any

10 form, are likely to become homosexuals.  So a dee p fear about

11 the instability of children's sexuality.

12 The association of homosexuality with disease.  T he

13 claim that Aids, associating Aids exclusively wit h

14 homosexuality without thinking about the widespre ad

15 heterosexual transmission of Aids in Africa and i n the United

16 States.

17 And I think you sort of have a pretty clear sense

18 here of one of the themes that ran through all th e referenda

19 campaigns beginning in 1977 with Anita Bryant's c ampaign that

20 to pass an anti-discrimination measure or measure  that in some

21 way granted equality to and recognition of gay pe ople would

22 legitimize them and that we should oppose this, t his rhetoric

23 as claimed, just because we don't in any sense wa nt to

24 legitimize homosexuality and gay life as a legiti mate equal

25 part of our society, and that marriage is one of those powerful
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 1 symbols of that for them.

 2 So it's premised on a notion of equality and stro ng

 3 hostility towards homosexuality.

 4 (Videotaped deposition played in open court.)  

 5 MR. THOMPSON:  Your Honor, we would object to that

 6 document.  It says March-April, 2006 on it, plain ly, before

 7 Proposition 8 was -- had even been qualified for the ballot.

 8 In addition --

 9 THE COURT:  Which document are we talking about?

10 MS. STEWART:  It's Exhibit 543, your Honor.

11 THE COURT:  543?

12 MR. THOMPSON:  Yes.  It says, your Honor, right under

13 TFC News "March-April 2006."

14 So we object to that relevance ground and on the

15 relevance ground that these are the views of one individual and

16 not ProtectMarriage.com.

17 MS. STEWART:  Your Honor, this document, first of

18 all, it's -- earlier in the testimony Dr. Tam ind icated that

19 the Traditional Family Coalition, of which he is the head,

20 supported Proposition 8 and advocated for it, and  that's at

21 page 50 to 52 of the deposition in the excerpts t hat we have

22 already seen.

23 And, secondly, this was on their website, along w ith

24 a lot of other materials at the time they were on  that website

25 advocating in favor of Proposition 8.
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 1 And so we think it is relevant and it also goes t o

 2 the overall messaging that led up to the campaign .

 3 THE COURT:  I'm going to sustain the objection based

 4 on what we have heard to date.

 5 We may revisit this when Dr. Tam testifies, if th e

 6 facts are as you represent them with respect to t he posting of

 7 this document; but for the moment I think that Mr . Thompson has

 8 appropriately objected and the objection will be sustained.

 9 All right.  Let's see if you can wrap up with thi s

10 witness.

11 (Videotaped deposition played in open court.) 

12 MR. THOMPSON:  Your Honor, I'm going to ask that this

13 be paused so I can make an objection.

14 THE COURT:  Very well.

15 MR. THOMPSON:  Number one, these documents have no

16 dates on them, so we don't know whether they are relevant or

17 not.  And as we have seen from some other portion s of this

18 binder, they are temporally all over the place; a fter the

19 election, years before the election.

20 In addition, many of these are in Chinese and hav e

21 translations.  And although it is true they were shown to  Dr.

22 Tam, we have seen from these snippets his diction  is festooned

23 with errors.  English is not his first language a nd the fact

24 that they showed a translation to someone who doe sn't speak

25 very good English and said, "Is this correct," do esn't prove
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 1 anything.  It's not a certified copy of the trans lation.

 2 THE COURT:  Well, I wouldn't characterize Dr. Tam's

 3 English in that manner.

 4 MR. THOMPSON:  I'm persnickety, your Honor.

 5 THE COURT:  It does seem to me, Ms. Stewart, that we

 6 have exhausted this topic and would ask you to co nclude your

 7 redirect examination.

 8 MS. STEWART:  Okay, your Honor.  I will do that.  We

 9 will return to this later with Mr. Tam or the dep osition

10 excerpts.

11 THE COURT:  I would think that would be the

12 appropriate place to take it up.

13 All right.  Please conclude.

14 BY MS. STEWART:  

15 Q. Dr. Chauncey, in what we have seen so far since the  last

16 question I asked you is, are there any messaging that we -- you

17 haven't already spoken about that came through in  some of what

18 Dr. Tam has written that you would like to commen t on?

19 A. Well, I think it reinforces for me the sense that a lthough

20 gay marriage was the topic at hand, the arguments  being made

21 were often against gay rights of any sort.  So as  a reference

22 to the right of same-sex couples to adopt childre n, what

23 effects that would have on children.

24 And so it -- it does seem to me to express the ki nd

25 of hostility and kinds of arguments that have bee n made for
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 1 several decades now, in the context of these refe renda battles

 2 and that, again, it draws on the long history of hostility,

 3 stereotyping and fears that I have described.

 4 Q. Dr. Chauncey, in some of the documents I noticed th e

 5 phrase "gay agenda."

 6 In your knowledge as a historian of the gay civil

 7 rights movement, is there a gay agenda?

 8 A. There has -- at various times there have been a ran ge of

 9 degrees of agreement or disagreement on various i ssues.

10 My understanding is that that term, the "gay agen da"

11 was mobilized particularly effectively in the lat e 80's and

12 early 90's in combating -- or in support of the r eferendum

13 initiatives designed to overturn gay rights laws and it's tried

14 to construct the idea of a unitary agenda that in cludes any of

15 the age of consent laws and, again, just sort of fills -- picks

16 up on these long-standing stereotypes.

17 Q. Professor Chauncey, earlier in Mr. Thompson's quest ions he

18 asked whether -- he asked a question about conser vative

19 traditions teaching that everyone is a sinner; do  you recall

20 that?

21 A. Yes.

22 Q. Are you aware of any movements in our recent histor y, or

23 for that matter going back further, trying to den y adulterer

24 the right to marry?

25 A. I'm not aware of those.
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 1 Q. In your testimony earlier today when Mr. Thompson w as

 2 talking to you about your book on gay marriage, h e asked you

 3 had -- or actually I take it back.  I think he wa s referring to

 4 an exhibit that had to do with television charact ers and the

 5 increasing television coverage of people and your  prior

 6 testimony about censorship.

 7 And I noticed that in a part of your book, your

 8 marriage book that he also read from, close to wh ere he read

 9 you used the term "erased" to describe what's hap pened to the

10 historical record of discrimination against gay p eople.

11 Can you describe what you meant by that and tell us

12 whether the increasing number of gay characters o n television

13 has fully counter-acted the effect of the erasure  that you have

14 spoken of?

15 THE COURT:  Which question do you want him to answer?

16 MS. STEWART:  Both, your Honor.

17 THE COURT:  Then ask them one at a time.

18 BY MS. STEWART:  

19 Q. What you meant by the term "erased"?

20 A. What I meant by it was that for a very long time ve ry

21 little research was done on the history of homose xuality or the

22 place of gay people in American history.  And it was actively

23 discouraged, was not seen as a suitable topic.

24 Certainly, even in my own career, which Mr. Thomp son

25 referred to -- it's been a very fortunate career,  but it's not
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 1 a typical career.  And I found which I decided to  write a

 2 dissertation in gay history, that many people adv ised me that

 3 it would be professional suicide to do so.

 4 When I finally got a job at the University of Chi cago

 5 in 1991, I became only the second person in the c ountry to get

 6 an academic position in the history department wi th a

 7 dissertation in lesbian or gay history.

 8 And certainly, again, this -- there has been some

 9 change on this front in recent years and there ar e more

10 students now writing dissertations in this field.   They have

11 continued to experience trouble in getting jobs.  More of them

12 are beginning to get jobs, but I think that there  are still

13 many advisors around the country who would cautio n a student

14 who would consider publishing in the field.  

15 And I have to say I'm still struck, as I try to p ut

16 together the syllabus for a lecture course at Yal e in Lesbian

17 and Gay History both by how limited the literatur e still is to

18 draw on for that course and that -- that one of t he most

19 consistent comments I receive on the course evalu ations at the

20 end of that course is that they had never heard a bout any of

21 this before in their high school or public school  education or

22 in college; that they were completely unaware of this history.  

23 And so it's pretty clear to me that the erasure o f

24 this history, the history of discrimination and o f gay life

25 itself, continues to be very prevalent in our cul ture.



CHAUNCEY - REDIRECT EXAMINATION / STEWART    567

 1 Q. Thank you, Professor Chauncey.  Nothing further.

 2 THE COURT:  All right, Ms. Stewart.  You have brought

 3 us to afternoon after all.

 4 All right.  Let's resume, counsel, at 1:30 -- mak e it

 5 1:40.  And the next witness is going to be?

 6 MR. BOUTROUS:  Dr. Peplau, your Honor.

 7 MS. STEWART:  Dr. Peplau, your Honor.

 8 THE COURT:  Very well.

 9 MR. COOPER:  What time did you say, your Honor?

10 THE COURT:  1:40, Mr. Cooper.  Is that okay?

11 MR. COOPER:  It certainly is.

12 THE COURT:  All right.  Good.

13 (Whereupon at 12:12 p.m. proceedings  

14  were adjourned for noon recess.)  

15

16

17

18

19

20

21

22

23

24

25
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 1  P R O C E E D I N G S  

 2 JANUARY 13, 2010     1:42 P.M.  

 3  

 4 THE COURT:  Very well.  Shall we have the next

 5 witness?

 6 MR. DUSSEAULT:  Yes, Your Honor.  Plaintiffs call

 7 Dr. Anne Peplau.  

 8 THE COURT:  Very well.

 9 THE CLERK:   Raise your right hand, please.

10 LETITIA ANNE  PEPLAU,  

11 called as a witness for the Plaintiffs herein, ha ving been 

12 first duly sworn, was examined and testified as f ollows:   

13 THE WITNESS:  I do.

14 THE CLERK:   State your name, please.

15 THE WITNESS:  My name is Letitia Anne Peplau.

16 THE CLERK:   And spell your last name.

17 THE WITNESS:  P-e-p-l-a-u.

18 THE CLERK:   And your first name.

19 THE WITNESS:  Letitia, L-e-t-i-t-i-a. 

20 THE CLERK:   Okay.  Thank you.

21 MR. DUSSEAULT:  And, for the record, my name is

22 Christopher Dusseault, Gibson, Dunn & Crutcher, f or the

23 plaintiffs.

24 Very good.  Mr. Dusseault.

25 MR. DUSSEAULT:  Thank you.
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 1                        DIRECT EXAMINATION 

 2 BY MR. DUSSEAULT:   

 3 Q. Good afternoon, Dr. Peplau.

 4 A. Good afternoon.

 5 Q. Dr. Peplau, what is your educational background?

 6 A. I have a bachelor's degree in psychology from Brown

 7 University, and a Ph.D. in social psychology from  Harvard

 8 University.

 9 Q. What is social psychology?

10 A. Social psychology is the sub branch within psycholo gy that

11 studies human relationships, human groups, social  influence,

12 basically the relationships among people.

13 Q. And where are you currently employed?

14 A. I'm a professor at the University of California

15 Los Angeles.

16 Q. When did you join the faculty at UCLA?

17 A. I joined the faculty in 1973.

18 Q. And are you tenured?

19 A. Yes.

20 Q. When did you become tenured?

21 A. In 1982.

22 Q. What is your position within the psychology departm ent?

23 A. I'm a professor of psychology.  And I'm also the vi ce

24 chair for graduate studies in psychology.

25 Q. And what is the general reputation of UCLA's psycho logy
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 1 graduate department?

 2 A. It's a very respected department.  And we are ranke d in

 3 the top five nationwide.

 4 Q. Dr. Peplau, do you lead any programs at UCLA?

 5 A. I do.  I am the director of the UCLA interdisciplin ary

 6 relationship science program.  It's a graduate tr aining program

 7 funded by the National Science Foundation.

 8 Q. And in what does it train?

 9 A. It trains doctoral students from several discipline s who

10 want to specialize in studying social relationshi ps.  That can

11 include family relationships, marriage, friendshi p, as well as

12 same-sex relationships.

13 Q. Have you received any professional honors for your work?

14 A. I have.  I have received a number of lifetime achie vement

15 or scientific contribution awards.  One is from t he Society for

16 the Scientific Study of Sexuality.  And several o f them are

17 from different divisions of the American Psycholo gical

18 Association.

19 Q. And have you served as president of any societies?

20 A. Yes.  I was elected president of the International

21 Association for Relationship Research.

22 Q. In the course of your professional work in social

23 psychology, has your study focused on any particu lar topics?

24 A. It's focused on three interrelated topics:  Close p ersonal

25 relationships, sexual orientation, and gender.
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 1 Q. Have you conducted research on heterosexual couples ?

 2 A. Yes, I have.

 3 Q. And also on same-sex couples?

 4 A. Yes.

 5 Q. And in studying relationships, have you looked at

 6 marriage?

 7 A. Uhm, I have primarily looked at relationships other  than

 8 marriage, but I have done some studies that have involved

 9 marriage, yes.

10 Q. Do you study the relationships of lesbians and gay men?

11 A. Yes, I do.

12 Q. When did you begin doing that?

13 A. I began studying same-sex couples in the early 1970 s.  At

14 that time, there was very little research in the area, and I

15 was one of the first psychologists to do that res earch.

16 Today, of course, there are many more people stud ying

17 same-sex relationships, and the field has grown s ubstantially.

18 Q. Have you authored any books?

19 A. I've written or coauthored about ten books.

20 Q. On what subjects?

21 A. Some have been general topics in psychology, introd uctory

22 psychology, social psychology.  Others have been

23 professional-level books.  One is on close relati onships,

24 another on loneliness.

25 I edited a book on gender, culture, and ethnicity .
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 1 I've edited a volume on same-sex couples, and ano ther volume on

 2 women's sexuality.

 3 Q. Have you written articles?

 4 A. Yes.  I've written, oh, probably, 120 journal artic les and

 5 chapters for scholarly books.

 6 Q. Are your articles generally published in peer-revie wed

 7 journals?

 8 A. I believe all of them have been published in peer-r eviewed

 9 scientific journals.

10 Q. And have you done reviews of other scholars' work?

11 A. Yes.  I've written what I would call literature rev iews.

12 That is, chapters for edited books in which I hav e reviewed the

13 current state of research and theory on a particu lar topic.

14 MR. DUSSEAULT:  Your Honor, I would -- actually, if I

15 may direct the witness to Plaintiffs' Exhibit 232 9.

16 Just to be clear, the way we have the witness bin der

17 organized, Your Honor, is, certain exhibits that will be

18 introduced individually are in the front.  Then t here's an A, B

19 and C tab at the bottom, for certain exhibits tha t will be

20 introduced collectively.

21 BY MR. DUSSEAULT:   

22 Q. So if we could look at 2329, Dr. Peplau --

23 A. I'm not finding that in this binder.

24 MR. DUSSEAULT:  Your Honor, may I approach?

25 THE COURT:  Perhaps you can guide us both through.
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 1 I'm having the same problem the witness is.

 2 MR. DUSSEAULT:  Are you?

 3 THE WITNESS:  Actually, I think I just found it.  And

 4 it's just prior to tab A.

 5 MR. DUSSEAULT:  Yes.

 6 THE COURT:  I see.  I see.  All right.

 7 Numerical order is a wonderful thing, Counsel.

 8 (Laughter) 

 9 MR. DUSSEAULT:  Understood, Your Honor.

10 BY MR. DUSSEAULT:   

11 Q. Dr. Peplau, is that a true and correct copy of your  CV?

12 A. Yes, it is.

13 MR. DUSSEAULT:  Your Honor, I would submit Exhibit

14 2329 into evidence.

15 MS. MOSS:   No objection.

16 THE COURT:  Very well.

17 (Plaintiffs' Exhibit 2329 received in evidence.) 

18 MR. DUSSEAULT:  And, Your Honor, we would tender

19 Professor Peplau as an expert on couple relations hips within

20 the field of social psychology.

21 THE COURT:  Any voir dire?

22 MS. MOSS:   No, Your Honor.  No objection.

23 THE COURT:  Very well.  You may proceed,

24 Mr. Dusseault.

25 MR. DUSSEAULT:  Thank you.
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 1 BY MR. DUSSEAULT:   

 2 Q. Dr. Peplau, do you intend to offer opinions today i n this

 3 case?

 4 A. Yes.  I will be offering four opinions.

 5 Q. What are those?

 6 A. My first opinion is that for those adults who choos e to

 7 enter into marriage, that marriage is often assoc iated with

 8 many important benefits.

 9 I will also offer the opinion that research exami ning

10 the relationships of gay and lesbian couples has found

11 remarkable similarities between the research of s ame-sex

12 couples and heterosexual couples.

13 I will offer the opinion that when same-sex coupl es

14 are permitted to enter into civil marriage, that they will

15 likely have the same benefits from marriage that heterosexuals

16 do.

17 And, fourth, I'll offer the opinion that permitti ng

18 same-sex civil marriage will not be harmful to he terosexual

19 marriage.

20 Q. Thank you.

21 Dr. Peplau, let's start with the first opinion th at

22 you mentioned.  Have there been research and stud ies into how

23 Americans feel about marriage?

24 A. Americans are very enthusiastic about marriage.  Mo st

25 Americans view marriage as one of the most import ant
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 1 relationships in their life.  Many people view ge tting married

 2 as a very important life goal.

 3 And when researchers have surveyed Americans and

 4 asked their opinions about marriage, they find a similar

 5 pattern.

 6 For example, a recent Gallup opinion poll asked a

 7 representative sample of Americans about marriage .  And

 8 91 percent of those people reported that they eit her have been

 9 married or plan to get married at some time in th e future.

10 Q. Is there any evidence, of which you are aware, that

11 lesbians and gay men feel the same way about marr iage as

12 heterosexuals?

13 A. Yes.  Of course, for, in most states, asking lesbia ns and

14 gay men about marriage is a hypothetical question , but that

15 question has been asked.

16 In a recent survey conducted by the Kaiser Family

17 Foundation the question asked was:  "If you were able to

18 legally marry someone of the same sex, would you like to do so

19 at some time in your life?"

20 And the majority of lesbians and gay men, 74 perc ent,

21 said that, yes, indeed, they would like to get ma rried if they

22 had that option.

23 Q. And turn, if you would, in your binder, to Plaintif f's

24 Exhibit 938.  And this is in the first section be fore the tab

25 A.  
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 1 A. Yes, I have it.

 2 Q. And, Dr. Peplau, is this the study you were just re ferring

 3 to?

 4 A. Yes, it is.

 5 Q. And this is something you have relied on in reachin g your

 6 opinions?

 7 A. Yes.  This is the Kaiser Family Foundation study of

 8 lesbians and gay men.

 9 MR. DUSSEAULT:  Your Honor, we would submit

10 Plaintiffs' Exhibit 938 into evidence.

11 MS. MOSS:   No objection.

12 THE COURT:  Very well.  938 is admitted.

13 (Plaintiffs' Exhibit 938 received in evidence.) 

14 BY MR. DUSSEAULT:   

15 Q. Dr. Peplau, are you aware of any research on the su bject

16 of whether people in this country value domestic partnerships

17 to the same extent as they value marriage?

18 A. Researchers have been interested in whether lesbian s and

19 gay men would prefer to get married or would pref er other

20 options such as civil unions or registered partne rships.

21 Evidence on this point comes from research done b y

22 Gary Gates, Lee Badgett, and others.  And what th ese

23 researchers did was to ask the question -- we now  have several

24 states that have options for civil unions or regi stered

25 partnerships.  And they asked the question, acros s all of those
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 1 states that permit that:  In the first year, what  percent of

 2 same-sex cohabiting couples in the state actually  took

 3 advantage of that option?

 4 And then they asked, in Massachusetts, where marr iage

 5 is the option:  In the first year that marriage w as available

 6 to same-sex couples, what percent got married?

 7 And what they found was that, whereas, across the

 8 states that permit civil unions and partnerships,  about 10 to

 9 12 percent of couples in the first year took that  option.

10 In contrast, in Massachusetts, when marriage beca me

11 available, something like 37 percent of the coupl es got

12 married.  Suggesting that couples were three time s more likely

13 to get married than to enter into one of these ot her

14 quasi-marital options.

15 Q. Dr. Peplau, if you could turn to tab 909, which is in the

16 front section, before tab A of your binder.  And this the Gates

17 Badgett and Ho study that you referred to?

18 A. Yes, it is.

19 MR. DUSSEAULT:  Your Honor, plaintiffs would move

20 Exhibit 909 into evidence.

21 MS. MOSS:   No objection.

22 THE COURT:  Very well, 909 is admitted.

23 (Plaintiffs' Exhibit 909 received in evidence.) 

24 BY MR. DUSSEAULT:   

25 Q. Are you aware of research regarding the impact of
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 1 marriage, if any, on health?

 2 A. There is a very large body of research on the impac t for

 3 heterosexuals of marriage on health.  These are s tudies that

 4 have compared the health of married individuals t o the health

 5 of other adults who are not married.

 6 And the very consistent findings from those resea rch

 7 are that, on average, married individuals fare be tter.  They

 8 are physically healthier.  They tend to live long er.  They

 9 engage in fewer risky behaviors.  They look bette r on measures

10 of psychological well-being.

11 Q. Now, are you aware of any recent studies, of partic ular

12 note, that document the health benefits associate d with

13 marriage?

14 A. Yes.  One of the recent studies on that is a govern ment

15 study conducted by researchers at the Centers for  Disease

16 Control.

17 And what they did was to interview a representati ve

18 sample of Americans, a very large sample, more th an a

19 hundred-thousand people, and to do these comparis ons between

20 married individuals and other individuals on a ra nge of

21 questions about health.

22 And what they found was that if you control for a ge

23 and for income and education, for few things like  that, for

24 race, that across all of these groups, the marrie d individuals

25 did better on virtually every measure.
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 1 So the married couples reported fewer health

 2 problems.  They were less likely to indicate that  their daily

 3 activities at home or at work were restricted bec ause of a

 4 physical ailment of some sort.

 5 They were less likely to smoke.  They were less

 6 likely to drink in excess.  They were less likely  to report

 7 headaches and migraines.

 8 We could go on, but the consistent pattern was th at,

 9 on average, the married couples were better in te rms of health.

10 Q. And does the research tell us anything about why ma rriage

11 is associated with health benefits?

12 A. That's certainly been an important question for

13 researchers.  And there are two main explanations  that have

14 been considered.

15 One is what's been called a selection effect.  An d

16 the idea here is that, perhaps, people who are he althier to

17 start out with are more likely to be able to attr act a partner,

18 to get married.  And maybe because of their healt h and --

19 mental health, as well, they are better able to m aintain a

20 satisfying relationship.  That would be a selecti on effect.

21 The second hypothesis or second explanation is wh at's

22 been called a protection effect.  And that's the idea that

23 there are things associated with marriage that ac tually enhance

24 and contribute to health; things that people didn 't bring into

25 the relationship, that they experience as a resul t of being



PEPLAU - DIRECT EXAMINATION / DUSSEAULT    580

 1 married.

 2 And research pretty clearly demonstrates that the

 3 selection effect is only a partial answer; that t here does

 4 definitely appear to be a protective effect for m any couples,

 5 for individuals in many couples, of being married .

 6 Q. Can you explain to us why marriage might be associa ted

 7 with what you describe as protective effects?

 8 A. Yes.  I think there would be at least four reasons for

 9 that.  One is that, for many people, getting marr ied reflects a

10 change in identity.  

11 That when psychologists sometimes ask people to

12 describe who are you, if you ask me, I might say,  I'm a wife.

13 I'm a psychologist.  I'm an American.  And I woul d be

14 indicating important identities that I valued and  that were

15 part of who I am as a person.

16 And for many people, marriage is one of these

17 identities.  So it is -- I said earlier, it's an important life

18 goal.  Achieving that life goal can lead people t o feel good

19 about themselves, can enhance their self-esteem.

20 Marriage is a valued status in society.  So being

21 part of that institution can make you feel good a bout yourself.

22 As well, part of being married may mean:  Now I'm  an

23 adult.  Now I really need to be a kind of mature,  responsible

24 person.  And maybe that would lead us to take bet ter care of

25 ourselves.
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 1 Or maybe we'll feel more responsible for our spou se

 2 and say, Well, you know, I'm not just in it for m e.  I'm in it

 3 for my partner, as well.  So perhaps I ought to g ive up rock

 4 climbing and be more careful about how much I dri nk.

 5 So these would be ways in which marriage, the sta tus

 6 of being married, might affect the individual.

 7 A second thing is that marriage is about a

 8 relationship between two people.  And there are o ften important

 9 ways in which spouses support each her, help each  other, try to

10 encourage each other to lead healthy lifestyles.  And so this

11 kind of support from another person can enhance y our health.

12 So we talked about the individual and then the

13 couple.  There's also a broader social network, t hat when

14 people get married, they develop relationships no t only with

15 their partner, but also within an extended family , with kin,

16 that marriage links two families.

17 So that if prior to marriage each person had

18 relatives who cared about them, and friends, now they may have

19 two networks and two groups of people who are the re as

20 resources to them, who can help them through toug h times.

21 And so this connection to an extended community a nd

22 family network can be helpful to people's health.

23 And, finally, marriage can also lead to various k inds

24 of supports from government, to beneficial laws o r being

25 eligible for programs or for health insurance thr ough an
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 1 employer, or a slew of things that can also contr ibute to

 2 health and well-being.

 3 Now, of course, this doesn't happen automatically  in

 4 every marriage.  These are things that happen in good

 5 marriages.  Some marriages are conflict-ridden an d miserable,

 6 and don't confer those benefits.

 7 But, on average, marriage does seem to be associa ted

 8 with benefits.  And I think for many good reasons .

 9 Q. Now, Dr. Peplau, if you could turn to your exhibit binder,

10 and now turning to tab A.  There is a series of e xhibits here

11 that I've grouped together.  And I'll read the nu mbers into the

12 record.  They are Plaintiff's Exhibit 781, 913, 9 37, 964, 1043,

13 1171, 1173, 1250, 1254, and 1474.

14 Do you see those?

15 A. I do.  I don't think they are all in the order you read

16 them in.

17 Q. Are we behind tab A?

18 A. I thought so, yeah.  As I look through them, these are all

19 articles that are relevant to the issue of the be nefits of

20 marriage.

21 Q. And are these articles that you've relied on in for ming

22 your opinions that you've testified to today, abo ut the

23 benefits of marriage?

24 A. Yes, they are.

25 MR. DUSSEAULT:  Your Honor, I would move those
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 1 exhibits into evidence.

 2 MS. MOSS:   If I could have just one minute to flip

 3 through the binder.

 4 MR. DUSSEAULT:  Certainly.

 5 MS. MOSS:   No objection, Your Honor.

 6 THE COURT:  Very well.  I won't read the entire list,

 7 but those exhibits are admitted.

 8 (Plaintiffs' Exhibits 781, 913, 937, 964, 1043, 1 171, 

 9 1173, 1250, 1254, 1474 received in evidence.)  

10 MR. DUSSEAULT:  Thank you, Your Honor.

11 BY MR. DUSSEAULT:   

12 Q. Now, Dr. Peplau, let's talk about the second opinio n that

13 you mentioned when you were beginning your testim ony regarding

14 similarity between opposite-sex and same-sex rela tionships.

15 Has social science research been done that compar es

16 same-sex relationships and heterosexual relations hips?

17 A. Yes, there have been quite a number of studies that

18 include samples of both same-sex and heterosexual  couples, and

19 that compare them in a variety of systematic ways .

20 Q. And has that body of work been well-received in you r

21 field?

22 A. Yes, it has.  It's been published in peer-reviewed

23 journals.  It's been presented at major scientifi c meetings,

24 and so on.

25 Q. What are the primary topics of study in this body o f work?
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 1 A. One major topic has been to examine the quality of

 2 same-sex relationships, and to ask how similar or  different it

 3 is to the quality of heterosexual relationships.

 4 A second major topic has been to look at the

 5 stability of relationships, their durability over  time.

 6 And then a third major topic has to look at the

 7 processes or the dynamics that affect relationshi ps, to ask

 8 questions about whether the quality and the stabi lity of

 9 same-sex couples' relationships are influenced by  the same

10 kinds of factors that apply in heterosexual coupl es.

11 Q. And I'd like to ask you about each of those individ ually,

12 but, first, let me ask you, does this research as  a whole show

13 whether there is or is not a similarity, generall y, between

14 same-sex and opposite-sex relationships?

15 A. One of the striking things about this research is t he

16 consistency of findings across different studies conducted by

17 different researchers, using somewhat different m ethodologies.

18 And the consistent finding is one of great simila rity across

19 couples, both same-sex and heterosexual.

20 Q. Now, the first topic that you mentioned was the qua lity of

21 relationships.  Has research been done examining and comparing

22 the overall quality of same-sex and opposite-sex relationships?

23 A. Yes.  And let me just say, for a moment, what I mea n by

24 "quality."  Because researchers have tried to stu dy quality, or

25 to measure it in a variety of different ways.
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 1 Researchers have developed standardized measures of

 2 relationship adjustment.  We have developed stand ardized

 3 measures of love, of commitment, feelings of clos eness in

 4 relationship.  These are multiple items, standard ized measures.

 5 In addition, researchers have also conducted

 6 observational studies, in which they bring couple s into the

 7 laboratory and ask them to talk with each other a bout an

 8 assigned topic while they are being videotaped.

 9 And then the researchers systematically code thos e

10 interactions, and they ask questions like:  How m uch warmth

11 does the couple express for each other?  Do they express

12 sarcasm?  What's the quality of their interaction ?  

13 So I want to emphasize that a lot of different

14 methods have been used to assess quality.  And re gardless of

15 how it's measured, the consistent finding, time a nd again, has

16 been that, on average, same-sex couples and heter osexual

17 couples are indistinguishable.

18 That does not mean that all couples are enormousl y

19 happy.  It means there are some happy couples, so me okay

20 couples, and some not-so-happy couples in all gro ups.  But, on

21 average, the level of quality is the same.

22 Q. Dr. Peplau, have you ever heard a view or stereotyp e

23 expressed that same-sex couples are somehow gener ally unhappy

24 or dissatisfied?

25 A. Yes.  I think a common stereotype has been -- there 's been
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 1 several pieces to it.  One, that gay men and lesb ians have

 2 trouble forming relationships.  That if they do f orm

 3 relationships, they are kind of unstable; they do n't last very

 4 long.  And that maybe the quality of those relati onships is

 5 inferior to the quality of heterosexual relations hips.

 6 Q. And is there any support in your field, that you ha ve

 7 seen, for that stereotype of the relationships?

 8 A. None at all.

 9 Q. You also mentioned the stability of relationships.  Has

10 research been done comparing the stability of sam e-sex and

11 opposite-sex relationships?

12 A. Yes, it has.

13 Q. What has that shown?

14 A. Uhm, the stability of a relationship refers to how long

15 the relationship lasts over time.

16 For married couples, we have government statistic s

17 that tell us when couples marry and when they div orce, or when

18 the relationship is dissolved in various ways.  S o we have

19 pretty good national data sets about heterosexual  marriages and

20 their length.

21 We do not have comparable data for same-sex coupl es.

22 Nonetheless, researchers have been able to rely o n large-scale

23 surveys, some of them now representative surveys,  that address

24 this question, and that have really provided evid ence that a

25 substantial proportion of lesbians and gay men ar e in
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 1 relationships, that many of those relationships a re long-term.

 2 Q. Are there any examples of studies that have shown t hat

 3 lesbians and gay men are, in fact, able to form c ommitted,

 4 long-lasting relationships?

 5 A. I think one of the best studies is a study by Carpe nter

 6 and Gates, that was published in Demography, the leading

 7 journal for demographers.

 8 What these researchers did was to analyze data fr om a

 9 survey conducted in California, of a representati ve sample of

10 lesbians and gay men in the state.

11 And one of the questions that was asked on that

12 survey was:  Are you currently in a cohabiting re lationship

13 with a same-sex partner?

14 And what the researchers found was that 61 percen t of

15 the lesbian respondents said, yes, they were livi ng with

16 another woman in a loving relationship.  And abou t 46 percent

17 of the gay men said that they were currently in a  cohabiting

18 relationship.

19 And just for comparison, the researchers mention that

20 if you looked in the same age range of 18 to 59, at

21 heterosexuals, you would find that about 62 perce nt of

22 heterosexuals were either married or cohabiting.

23 So the percent for heterosexuals and for lesbians  was

24 essentially the same.  And for gay men it wasn't terribly

25 different.
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 1 Q. And did that study also look at whether gay men and

 2 lesbians are typically able to form long-lasting relationships?

 3 A. Yes.  Another question that was asked was:  How lon g has

 4 your current cohabiting relationship been going o n?

 5 And what the researchers found was that, on avera ge,

 6 these relationships had lasted about 8 to 10 year s.

 7 Now, to put that in context, the average person w ho

 8 was part of this survey was about 41 years old.  So if you

 9 think they are 41 now, their relationship's been going on, say,

10 for ten years, they were 31 when the relationship  began.  

11 I think that indicates that these are people who,

12 early in adulthood, found a partner, established a

13 relationship, and for the bulk of the -- the -- t heir young

14 adulthood, that they were with the same partner.

15 So I think the survey provides compelling evidenc e

16 both that many lesbians and gay men are in a rela tionship, and

17 that at least some of those relationships are of quite long

18 duration.

19 Q. Now, to your knowledge, are there any professional

20 organizations that have weighed in on the subject  of whether

21 lesbians and gay men can and do form committed re lationships?

22 A. Yes.  My own organization, the American Psychologic al

23 Association, the largest association in the world  of

24 professional psychologists, has recently adopted a position

25 paper, a resolution on that topic.
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 1 Q. And turn, if you would, Dr. Peplau, to Exhibit 765,  in

 2 your binder, which is the second exhibit from the  front.

 3 Is this the document to which you are referring?

 4 A. Yes, it is.  It's the APA policy statement on sexua l

 5 orientation and marriage.  And it was adopted by the APA

 6 Council of Representatives in July 2004.

 7 MR. DUSSEAULT:  Your Honor, we would offer

 8 Plaintiff's Exhibit 765 into evidence.

 9 MS. MOSS:   No objection.

10 THE COURT:  765 is admitted.

11 (Plaintiffs' Exhibit 765 received in evidence.) 

12 MR. DUSSEAULT:  If we could put the first

13 demonstrative on the screen here.

14 (Document displayed.) 

15 BY MR. DUSSEAULT:   

16 Q. Dr. Peplau, is this one of the findings from the st udy

17 that you're referencing, that many lesbians and g ay men have

18 formed durable relationships?

19 A. Yes, it is.

20 MR. DUSSEAULT:  And could we turn to the second

21 slide, please.

22 (Document displayed.) 

23 BY MR. DUSSEAULT:   

24 Q. And is it also one of the findings, Dr. Peplau, tha t the

25 factors that predict relationship satisfaction, r elationship
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 1 commitment, and relationship stability are remark ably similar

 2 for both same-sex cohabiting couples and heterose xual married

 3 couples?

 4 A. Yes.

 5 Q. Now, is there some evidence that, on average, cohab iting

 6 gay and lesbian relationships are of slightly sho rter duration?

 7 A. As I mentioned before, we don't have directly-compa rable

 8 information.  But there is some suggestion that t hat might be

 9 the case.

10 Q. Okay.  And do you have any explanation for that?

11 A. Well, I think there are several possible explanatio ns.

12 One is that, because the data aren't directly

13 comparable, married couples may be a more -- may be a group

14 that's more selected for high levels of commitmen t and

15 intentions to stay together for a long time.

16 Cohabiting couples, in contrast, may be a more

17 diverse group of people; some of whom feel great levels of

18 commitment, and others of whom don't.  So it's a comparison

19 that may, to some extent, be mixing apples and or anges.

20 But I think there are several other reasons, as w ell.

21 One is that gay men and lesbians don't have the b enefits of

22 marriage, and that marriage is for many relations hips a

23 stabilizing influence.  And we've talked about an d will talk

24 more about why that may be the case.

25 Another reason may be that sexual orientation, be ing
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 1 gay or lesbian, is still a stigmatized identity i n the

 2 United States.  And so there may be ways in which  stigma and

 3 prejudice and discrimination take a toll on the r elationships

 4 of lesbians and gay men.

 5 THE COURT:  Let me see if I understand the testimony.

 6 Are you saying that there is a difference in

 7 durability of relationships among cohabiting hete rosexuals from

 8 married heterosexuals?

 9 THE WITNESS:  That's true.

10 But the comparison I meant to be giving was betwe en

11 same-sex cohabiting or not cohabiting couples and  married

12 heterosexuals.

13 I was really trying to do a comparison between

14 same-sex couples and heterosexual couples.  And w hat I was

15 saying was that we have a very clear idea of who those

16 heterosexual couples are because they are typical ly married

17 couples; but that the same-sex couples can be a m ore mixed

18 group.

19 THE COURT:  What do the data show with respect to

20 differences, if any, between married couples, pre sumably

21 heterosexual couples, and cohabitating heterosexu al couples; is

22 there a difference in the durability of those two

23 relationships?

24 THE WITNESS:  Yes, there is.  On average -- and,

25 again, we are talking about gross averages.  But,  on average,
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 1 heterosexual cohabiting relationships are of shor ter duration

 2 than heterosexual marriages.

 3 BY MR. DUSSEAULT:   

 4 Q. Dr. Peplau, you referenced earlier the issue of pro cesses

 5 in relationships.

 6 Has research been done into whether the same

 7 processes are at work in the relationships of sam e-sex couples,

 8 on one hand and opposite-sex couples on the other ?

 9 A. Yes, it has.

10 Let me just give one example of what I mean by a

11 process.  One of the things researchers have stud ied is, what

12 factors determine the quality or the level of sat isfaction in a

13 relationship?

14 And, obviously, an important factor would be

15 arguments or conflict between the partners.  And so researchers

16 have examined the extent to which same-sex and he terosexual

17 couples have the same frequency of arguing.  Whic h they do.

18 The extent to which they may be arguing about sim ilar sorts of

19 things.  And the answer is yes.  The extent to wh ich they may

20 try to work out their disagreements, to negotiate  in similar

21 ways.  And the answer is they do.

22 And, then, the process question is:  Is the

23 relationship between high levels of conflict and low

24 satisfaction the same for both types of couples?  And the

25 answer there is that, yes, it is; that level of c onflict
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 1 influences the quality of both kinds of relations hips.

 2 Q. And, now, looking at the three factors that you men tioned,

 3 together, quality, stability, and the sameness of  processes

 4 that affect those factors, is there a consensus i n the research

 5 as to whether these factors are similar between s ame-sex and

 6 opposite-sex couples?

 7 A. Yes.  The overwhelming finding and the consensus of

 8 professionals in the field is of similarity acros s these two

 9 types of couples.

10 MR. DUSSEAULT:  What I'd like to do now is just move

11 into the record a group of documents that are beh ind tab B,

12 that support Dr. Peplau's opinion about the simil arities

13 between opposite-sex and same-sex relationships.  These are the

14 documents found at tab B.

15 And, for the record they are Plaintiffs' Exhibits

16 921, 942, 1050, 1054, 1130, 1137, 1142, 1144, 115 0, 1166,

17 1231 --

18 THE COURT:  1156?

19 MR. DUSSEAULT:  1166, Your Honor.

20 THE COURT:  66.

21 MR. DUSSEAULT:  1231, 1234, 1236, and 1245.

22 Your Honor, plaintiffs would submit those documen ts

23 into evidence.

24 THE COURT:  Hearing no objection.

25 MS. MOSS:   Your Honor, if I could just have, again, a
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 1 moment to look at the tab.

 2 THE COURT:  Of course.

 3 MS. MOSS:   No objection, Your Honor.

 4 THE COURT:  Very well.  Thank you, Ms. Moss.

 5 Proceed, Counsel.

 6 (Plaintiffs' Exhibits 921, 942, 1050, 1054, 1130,  

 7 1137, 1142, 1144, 1150, 1166, 1231, 1234, 1236, 1 245, 

 8 received in evidence.) 

 9 MR. DUSSEAULT:  Thank you, Your Honor.

10 BY MR. DUSSEAULT:   

11 Q. Dr. Peplau, let's talk about the third opinion that  you

12 mentioned at the beginning of your testimony.

13 Do you have an opinion as to whether gay and lesb ian

14 individuals would benefit from marriage?

15 A. Yes, I do.

16 Q. What is that opinion?

17 A. My opinion, based on the great similarities that ha ve been

18 documented between same-sex couples and heterosex ual couples,

19 is this if same-sex couples were permitted to mar ry, that they

20 also would enjoy the same benefits.

21 Q. Now, to your knowledge, have any professional

22 organizations come to the same conclusion?

23 A. Yes.  The American Psychiatric Association, which i s the

24 national organization of physician psychiatrists,  medical

25 experts who study mental health and illness, have  issued a
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 1 policy statement on that.

 2 Q. If I could, Dr. Peplau, direct your attention to

 3 Plaintiffs' Exhibit 787, which is the third exhib it from the

 4 front of your binder.

 5 Is this the policy statement of the American

 6 Psychiatric Association that you referenced just a moment ago?

 7 A. Yes, it is.  And I would just note that it was appr oved by

 8 their assembly and also approved by the board of trustees.  So

 9 it went through a vetting process in the professi onal

10 organization.  And that happened in 2005.

11 MR. DUSSEAULT:  Your Honor, plaintiffs would submit

12 Exhibit 787 into evidence.

13 MS. MOSS:   No objection.

14 THE COURT:  787 is admitted.

15 (Plaintiffs' Exhibit 787 received in evidence.) 

16 (Document displayed.) 

17 BY MR. DUSSEAULT:   

18 Q. And, Dr. Peplau, we've highlighted a statement from  this

19 policy statement of the American Psychiatric Asso ciation.

20 Could you please read the highlighted portion?

21 A. Sure.  It says:

22 "In the interest of maintaining and promoting

23 mental health, the American Psychiatric

24 Association supports the legal recognition of

25 same-sex civil marriage with all rights,
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 1 benefits, and responsibilities conferred by

 2 civil marriage, and opposes restrictions to

 3 those same rights, benefits, and

 4 responsibilities."

 5 Q. Now, Dr. Peplau, have there been any empirical stud ies on

 6 the effects of marriage on American gay and lesbi an individuals

 7 who choose to marry and are able to?

 8 A. My -- let me just step back and say that my strong belief

 9 that same-sex couples would benefit from civil ma rriage is

10 based, primarily, on the large body of research a bout

11 heterosexuals benefiting from marriage, and the b ody of

12 research about similarities and differences.

13 Based on that, I would predict that in states in the

14 United States that permit same-sex marriage, that  we would not

15 see any change either in the rate of people getti ng married or

16 in the rate of people getting divorced.

17 And in order to look at that prediction, I went t o

18 the government website that provides statistics, federal

19 statistics on the annual rates for marriage and f or divorce in

20 Massachusetts.  And I looked at the four years pr ior to

21 same-sex marriage being legal and the four years after.

22 And in what I was looking at there was, has there

23 been a change in the rates of marriage or of divo rce associated

24 with the introduction of civil same-sex marriage?

25 And what's very clear from those data is that the re



PEPLAU - DIRECT EXAMINATION / DUSSEAULT    597

 1 has been no change; that the rates of marriage an d divorce are

 2 no different after civil marriage was permitted t han they were

 3 before.

 4 Q. Dr. Peplau, if I could direct your attention to Exh ibit

 5 959, in the front section of your binder.

 6 A. Nine.  I'm having trouble finding it.

 7 Q. I believe -- believe it's the ninth tab from the fr ont.

 8 A. 959?

 9 Q. Yes.

10 A. I apologize, but I'm not finding it.

11 THE COURT:  959?

12 MR. DUSSEAULT:  Do you have --

13 THE COURT:  I have it.

14 MR. DUSSEAULT:  You do?

15 Your Honor, may I approach the witness and show h er

16 mine?

17 THE COURT:  By all means.  By all means.

18 THE WITNESS:  Oh, okay.

19 BY MR. DUSSEAULT:   

20 Q. Dr. Peplau, is Exhibit 959 the study that you're re ferring

21 to, that you looked at about results, where coupl es have been

22 permitted to marry, same-sex couples have been pe rmitted to

23 marry?

24 A. What I was referring to before were government stat istics

25 about rates of marriage and divorce.
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 1 One of the other things that I would predict woul d be

 2 that if we surveyed individuals who have gotten m arried in

 3 civil same-sex marriages in Massachusetts, that t hey would

 4 report benefiting from that.

 5 And there is one study that addresses that issue.

 6 This is a study by Ramos and others.  They used d ata that was

 7 collected by the Massachusetts Department of Heal th.

 8 The Department of Health was very interested in

 9 trying to understand what some of the impact migh t have been of

10 marriage for same-sex couples in their state.

11 And so, I believe, four years after marriage was

12 permitted, they conducted a survey.  It was not a

13 representative sample, but it was a sample that i ncluded over

14 500 lesbians and gay men who had been married in Massachusetts.

15 And the survey asked those individuals questions

16 about why they had gotten married; whether they t hought that

17 marriage had improved their lives in a variety of  ways.  And

18 for those individuals who were raising children, they also

19 asked people's beliefs about how the marriage had  affected the

20 children.

21 Q. And what did that study show as to the effects of a ccess

22 to marriage on same-sex couples?

23 A. One of the things the researchers found, I think, i s not

24 at all surprising.  And that is that after they g ot married,

25 many of the couples said they felt more committed  to each
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 1 other.  I think heterosexual newlyweds might well  say the same

 2 thing.

 3 But there were other things that the couples said

 4 that I think are particularly noteworthy.  Many o f the married

 5 lesbians and gay men said that they -- they belie ved that their

 6 families were now more approving of their relatio nship.

 7 Many of the them said that they felt less worried

 8 about legal problems.

 9 And a third of them said that either they or thei r

10 spouse now had access to health benefits from an employer, that

11 they had not had before getting married.

12 And so they were reporting a number of benefits.

13 And for those couples who had children -- and, as  I

14 think I mentioned, that was about 25 percent of t he respondents

15 in this survey -- they overwhelmingly reported th at marriage

16 had been beneficial to the children.

17 95 percent of them said that they thought the

18 children had benefited from the fact that they we re now

19 married.

20 MR. DUSSEAULT:  Your Honor, plaintiffs would move

21 into evidence Exhibit 959.

22 MS. MOSS:   No objection.

23 THE COURT:  959 is admitted.

24 (Plaintiffs' Exhibit 959 received in evidence.) 

25
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 1 BY MR. DUSSEAULT:   

 2 Q. Dr. Peplau, was it your conclusion that this study of

 3 Massachusetts supported the opinions that you dre w through your

 4 other research as to potential benefits to marria ge?

 5 A. Yes.

 6 Q. For same-sex couples?

 7 A. Yes.

 8 Q. So, then, let's turn from the benefits of marriage for

 9 same-sex couples, to the fourth opinion that you said you wish

10 to offer today, which is the question of whether allowing

11 same-sex marriages would harm heterosexual marria ges.

12 Do you, Dr. Peplau, have an opinion as to whether

13 allowing gay and lesbian couples to marry would i n any way

14 affect the stability of heterosexual marriages?

15 A. I do have an opinion.  And it is that I think it wo uld

16 have no impact on the stability of heterosexual m arriages.

17 Q. Why is that?

18 A. Uhm, well, we might say that by "stability" we real ly mean

19 two things.  One would be, is it going to affect entry into

20 marriage?  So, are fewer heterosexuals going to d ecide to marry

21 because same-sex couples can marry?

22 And then the other would be exit from marriage.  Are

23 we going to see an increase in divorce?

24 Q. So let's start with entry.

25 A. Okay.
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 1 Q. Based on your work in this field, in the study of

 2 relationships, do you see any basis for an argume nt that

 3 allowing same-sex couples to marry would lead few er

 4 heterosexual couples to enter into marriage?

 5 A. No, I don't.  I think we have a large literature th at

 6 tells us some of the many reasons why people get married.  Many

 7 of them have to do with the fact that they are in  love with

 8 someone; that they want to establish a life toget her; that they

 9 have been planning to get married since they were  young

10 children, and this has been a life goal.

11 These are things about their relationship.  They are

12 things about a special other person.  And there i s nothing,

13 that I am aware of, in the way of data or theory,  that would

14 suggest that same-sex civil marriage will lead fe wer

15 heterosexuals to marriage.

16 Q. So let's turn to the second part of the equation, a s you

17 described it.

18 Is there any basis, in your years of study, for t he

19 concept that allowing same-sex couples to marry w ould lead more

20 married heterosexual couples to exit or divorce f rom their

21 marriages?

22 A. I can think of no reason.  That is, it is very hard  for me

23 to imagine that you would have a happily-married couple who

24 would say, "Gertrude, we've been married for 30 y ears, but I

25 think we have to throw in the towel because Adam and Stuart
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 1 down the block got married."

 2 (Laughter) 

 3 We know a lot about factors that lead relationshi ps

 4 to fall apart.  The immediate cause is, usually, that the

 5 couples are having conflict; they are arguing; th e relationship

 6 has gone sour.  If they are not arguing, it feels  empty.  They

 7 feel that their needs are not being met in the re lationship.

 8 They are very personal reasons for getting divorc ed.

 9 We also know that some of the people who are at

10 greater risk of divorce, people with low levels o f education,

11 people who are poor, whose relationships are unde r great stress

12 and may not have the resources to meet those stre ss, nothing

13 that we know about all of these kinds of factors that lead to

14 divorce has anything to do with civil rights for same-sex

15 couples.

16 Q. Now, there's obviously been some argument and evide nce

17 around this issue about exposure to marriage.

18 Do you have an understanding of what percentage o r

19 even roughly what proportion of married couples i n America

20 would be same-sex couples, if same-sex couples we re permitted

21 to marry?

22 A. My estimate would be that if same-sex couples were

23 permitted to marry, that perhaps 2 percent of cou ples, 1 to 2

24 to 3 percent, some very small percentage, would b e same-sex

25 couples.
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 1 Q. And to be clear on what you mean, 1 to 3 percent of  all

 2 married couples?

 3 A. Of all married couples.  Absolutely.

 4 Q. Would be --

 5 A. Thank you.

 6 Q. Now, also, do you have -- let me make sure I unders tand.

 7 If same-sex couples are permitted to marry then,

 8 presumably, there would be more married couples i n the country

 9 or in California than otherwise, correct?

10 A. That's correct.

11 Q. Now, do you have a view as to whether that would ha ve any

12 impact, one way or another, on marriage?

13 A. Well, you know, usually we see it as a sign of the health

14 of an institution like marriage -- or, really, of  any

15 institution -- if more people want to join.

16 One of the things that has worried some people ab out

17 heterosexual marriage is that fewer people are ge tting married,

18 and more of them are getting divorced.

19 So the idea that there's a group of American citi zens

20 who want to enter this institution, to keep it go ing, to keep

21 it vibrant and alive, from my perspective, seems like a very

22 good omen for the future of America.

23 Q. Dr. Peplau, have any professional organizations com mented

24 on whether keeping marriage as exclusively a man- woman union is

25 essential to avoiding some sort of harm to our so ciety?
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 1 A. Yes.  I think -- you know, the group that's best --  the

 2 professional group that's best able to comment on  that are

 3 anthropologists, professionals trained to study v arying

 4 patterns across time and place in culture.  

 5 And there's a large group of anthropologists who

 6 study kinship, family, and so on.  And the profes sional

 7 organization of anthropologists, the American Ant hropological

 8 Association, has taken a position on this issue.

 9 Q. Turn, if you would, Dr. Peplau, to the very first e xhibit

10 in your binder, which I'm hoping is 754.

11 A. Yes.

12 Q. Is this the statement of the American Anthropologic al

13 Association that you just referenced?

14 A. Yes, it is.

15 MR. DUSSEAULT:  Your Honor, plaintiffs would submit

16 Exhibit 754 into evidence.

17 MS. MOSS:   No objection.

18 THE COURT:  Very well.

19 (Plaintiffs Exhibit 754 received in evidence.) 

20 BY MR. DUSSEAULT:   

21 Q. And as we did with some of the earlier statements, we have

22 culled out some of the language.  Can you read th at into the

23 record.

24 A. Sure. 

25 "The results of more than a century of
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 1 anthropological research on households,

 2 kinship relationships, and families, across

 3 cultures and through time, provide no support

 4 whatsoever for the view that either

 5 civilization or viable social orders depend

 6 upon marriage as an exclusively heterosexual

 7 institution.  Rather, anthropological

 8 research supports the conclusion that a vast

 9 array of family types, including families

10 built upon same-sex partnerships, can

11 contribute to stable and humane societies."

12 Q. Now, Dr. Peplau, I may have gotten you into this is sue

13 earlier, accidently.

14 Is there empirical evidence in the United States,

15 that you're aware of, on the issue of whether sam e-sex

16 marriages have any adverse impact on the lasting stability of

17 heterosexual marriages?

18 A. I think it -- I think we talked a bit earlier about  data

19 from Massachusetts, about whether permitting -- w hether the

20 change permitting same-sex couples to marry in Ma ssachusetts

21 had led either to an increase in the divorce rate  or a decrease

22 in the rate of people getting married.

23 And I would see those data, showing no difference

24 before and after same-sex marriage, as very consi stent with the

25 argument that we would not expect harm.
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 1 MR. DUSSEAULT:  And, Your Honor, plaintiffs would

 2 move into evidence the exhibits that are found at  tab C of the

 3 binder, which is Plaintiffs' Exhibits 1145, 1151 and 1195.

 4 THE COURT:  What was the second one you mentioned?

 5 MR. DUSSEAULT:  1145, 1151.

 6 THE COURT:  Thank you.

 7 MR. DUSSEAULT:  And 1195.

 8 MS. MOSS:   No objection.

 9 BY MR. DUSSEAULT:   

10 Q. And, Dr. Peplau, are those --

11 THE COURT:  Very well.  Those exhibits will be

12 admitted.  Proceed.

13 (Plaintiffs' Exhibits 1145, 1151, 1195 received i n 

14 evidence.)  

15 BY MR. DUSSEAULT:   

16 Q. Dr. Peplau, are those documents materials that you have

17 relied on in reaching your view, the fourth opini on you

18 offered, that allowing same-sex marriages would n ot harm

19 heterosexual marriages?

20 A. Yes, they are.

21 MR. DUSSEAULT:  Thank you very much.  I have nothing

22 further.

23 THE COURT:  Very well.  Ms. Moss, you may

24 cross-examine.

25 MS. MOSS:   May I approach, Your Honor?
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 1 THE COURT:  You may.

 2 MS. MOSS:   Dr. Peplau, for you.

 3 THE WITNESS:  Thank you.

 4                        CROSS EXAMINATION 

 5 BY MS. MOSS:   

 6 Q. Good afternoon, Dr. Peplau.

 7 For the record, my name is Nicole Moss.

 8 I'd like to start, first, with one of your first

 9 opinion I think you offered, which is that, marri age confers

10 physical and psychological benefits on married in dividuals.

11 And when you talk about married individuals in th at

12 context you, of course, are referring to heterose xual

13 individuals, correct?

14 A. That's correct.

15 Q. And the reason that you're referring to heterosexua l

16 individuals is because you don't have data on sam e-sex

17 individuals, for the most part, in this country; isn't that

18 right?

19 A. On married same-sex couples, that's correct.

20 Q. Exactly.  And so a part -- and so there have been n o

21 empirical studies that have been done, apart from  this one

22 survey that you mention in Massachusetts, on whet her same-sex

23 marriage would confer the same physical and psych ological

24 benefits that you talked about today and in your report?

25 A. My opinion is based on many things.  It's based on
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 1 research on heterosexual couples, which I believe  is relevant.

 2 It's based on research on same-sex couples showin g similarity.

 3 So it's really based both on that evidence, that

 4 empirical research, and theories and explanations  about why

 5 those patterns exist.

 6 So it's based on those.  And then it's also infor med

 7 by this one piece of information that you referre d to.

 8 Q. And that is the only empirical study or survey in t his

 9 case that has been done on whether there are phys ical or

10 psychological benefits from same-sex marriage, co rrect?

11 A. As far as I know, that's correct.

12 Q. And, similarly, as far as you're aware, there have not

13 been any studies, empirical studies, done on dome stic --

14 comparing whether there are physical and psycholo gical benefits

15 from domestic partnerships, as compared to same-s ex marriage;

16 isn't that right?

17 A. Studies comparing individuals in -- in same-sex dom estic

18 partnerships and in same-sex marriages.

19 Q. To see if there would be a difference between the t wo.  We

20 don't know that either, do we?

21 A. I think we have many reasons to estimate what we wo uld

22 find.  But, no, there have not been studies of th at.

23 Q. And you would agree, as a researcher with 35 years of

24 experience, that it would be important for us to study same-sex

25 marriage and whether there are, in fact, the phys ical and
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 1 psychological benefits that you hypothesize would  exist?

 2 A. As a researcher, I would always encourage us to do more

 3 research on topics that I think are important and  interesting.

 4 And this is no different.

 5 Q. Now, domestic partnerships, to some degree or anoth er, or

 6 civil unions, do exist in this country; isn't tha t right?

 7 A. Correct.

 8 Q. But, yet, there has been relatively little to no st udies

 9 done on whether there are physical and psychologi cal health

10 benefits from domestic partnerships; isn't that r ight?

11 A. That's right.  And I think the reason for that is t hat

12 most of the studies on health benefits rely on ve ry large

13 national samples, using government statistics.  A nd we

14 currently do not have government statistics of th at sort on

15 registered partners.

16 Q. And some of the benefits from marriage that you've seen

17 with heterosexual couples -- and you listed sever al of them and

18 I won't go over them now -- you can't rank or ass ess which

19 particular aspect of marriage has caused the obse rved increase

20 in better physical or psychological health; isn't  that right?

21 A. I've outlined a number of factors.  And I think the y often

22 work together and work simultaneously.  So I woul dn't be able

23 to answer the question.  

24 Is there one that is of greater importance than t he

25 other?  I think that, in truth, would vary from o ne couple to
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 1 another, depending on their life circumstances.  And that's not

 2 an activity researchers have tried to undertake.

 3 Q. And some of the -- some of the attributes or aspect s of

 4 marriage that researchers have opined may have a benefit, may

 5 be the cause of the physical benefit of marriage,  one of those

 6 is access to health insurance through one's spous e; isn't that

 7 right?

 8 A. Yes.

 9 Q. And so to the extent that access to health insuranc e would

10 be afforded through domestic partnerships, you wo uld expect to

11 see benefits from domestic partnerships?

12 A. Yes.  I think there's no question that domestic

13 partnerships have been an improvement for same-se x couples;

14 that they do confer certain benefits.

15 It is my opinion that they are not equivalent to

16 marriage, for a variety of reasons, and that they  do not confer

17 all of the benefits of marriage.  But I certainly  would not

18 dispute the idea that there are certain many good  things that

19 go along with registered partnerships.

20 Q. And to the extent that, in your view, they don't co nfer

21 all of the benefits of marriage, you can't say wi th certainty

22 that those aspects that they don't confer are wha t is

23 responsible for the increased levels of physical and

24 psychological health that you've observed in marr ied couples;

25 isn't that right?
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 1 A. I have great confidence that some of the things tha t come

 2 from marriage, believing that you are part of the  first class

 3 kind of relationship in this country, that you ar e -- that you

 4 are in the status of relationships that this soci ety most

 5 values, most esteems, considers the most legitima te and the

 6 most appropriate, undoubtedly has benefits that a re not part of

 7 domestic partnerships.

 8 Q. But, again, you have no empirical studies, that you  can

 9 point us to, to support that opinion, that measur ed

10 specifically whether there were benefits conferre d by domestic

11 partnerships separately from or different from sa me-sex

12 marriage; isn't that right?

13 A. I really believe that we know a lot about the impac t that

14 stigma and being second class have on people and have on

15 relationships.

16 And, it seems to me, that being prevented by the

17 government from being married is no different tha n other kinds

18 of stigma and discrimination that have been studi ed, in terms

19 of their impact on relationships.

20 Q. Now, you talked about the protective effect of marr iage,

21 correct?

22 And in your expert report you testified or you wr ote

23 that one of the protective benefits of marriage i s the fact

24 that it's a legal contract; isn't that right?

25 A. I -- I would certainly agree with that statement.
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 1 Q. Okay.  Okay.  And a legal contract that affords sor t of a

 2 second layer, in that it's an enforceable legal c ontract; isn't

 3 that right?  That, in addition to just being a le gal contract,

 4 it's one that the spouses can enforce in court, i f need be?

 5 A. I think that isn't exactly what I said.

 6 I think I referred to a phrase used by sociologis t

 7 Andrew Cherlin, who suggested that one of the thi ngs that

 8 distinguishes marriage is that it is associated w ith

 9 enforceable trust.

10 That in many kinds of relationships, partners can

11 pledge all sorts of things.  "I swear I'll be wit h you forever

12 and forever."  And that one of the benefits of ma rriage is that

13 it enhances the likelihood that that trust or tho se commitments

14 will, in fact, be acted upon and be enforceable.

15 I don't think the argument is solely about a lega l

16 contract.  I think it goes beyond that; that peop le associate

17 with marriage a degree of seriousness and sort of  gravitas that

18 leads them to take those obligations seriously.

19 Q. And you have no basis to dispute that many, many

20 individuals who are in registered domestic partne rships view

21 their commitments seriously and with the same lev el of

22 commitment that you would observe in married coup les?

23 A. One of the remarkable things about couples is that they

24 are very resilient, and that people manage to for m

25 high-quality, satisfying relationships under a va riety of
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 1 adverse circumstances.

 2 And, certainly, many lesbians and gay men without  the

 3 benefit either of domestic partnerships or of mar riage have

 4 formed strong, lasting relationships.

 5 At the same time, it seems very obvious to me tha t

 6 those relationships might be further enhanced and  further

 7 stabilized and legitimated and validated by being  -- by having

 8 access to marriage.

 9 Q. Now, one of the -- one of the benefits of marriage or one

10 of the attributes of marriage that you, I believe , testified

11 confer the benefits of marriage that you talked a bout, is

12 the -- I think one of the terms is called barrier s to exit.

13 And the fact that it makes it more difficult for the couple to

14 just split up, lends stability to the relationshi p.  Is that

15 accurate?

16 A. Yes.  There's a lot of literature and theories abou t the

17 fact that couples stay together not only because they are

18 attracted to each other and want to be together, but also

19 because it might be difficult to get out; that th ere are

20 various barriers, yes.

21 Q. And you would agree that domestic partnerships or c ivil

22 unions also create barriers to exit in a relation ship?

23 A. Civil unions, without question, provide some kind o f

24 barriers.  But they are not equivalent to marriag e.  

25 Because part of what goes on when you get married  is
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 1 that, all of a sudden, your relatives know about it; your

 2 family is involved; people understand you have a new status.

 3 Oh, Anne got married.

 4 That's different than when you fill out a form an d

 5 send it in, or however you go about it in your st ate, to become

 6 a registered partner.  It's kind of like a privat e contract.

 7 It's not something that is necessarily understood  or recognized

 8 by other people in your environment.

 9 And they are an important part of the barrier

10 concept, your relatives saying, Gee, don't throw in the towel

11 on your marriage.  Think twice.  Give it another try.  And your

12 pastor saying, Let's talk about it.  Don't split up.

13 Q. Dr. Peplau, have you undertaken any studies to test  what

14 the public's perception is of domestic partnershi ps as compared

15 to marriage?

16 A. I have not conducted a study on that.  I must say, as I've

17 talked to people about domestic partnership, many  of them kind

18 of scratch their heads and say, "I don't really k now what that

19 is."

20 But, no, I have not conducted a systematic study.

21 Q. And you don't cite to any in your bibliography or

22 materials relied upon, either; isn't that right?

23 (No audible response heard by the court reporter.  

24 Reporter interrupts.) 

25 THE COURT:  I believe she answered, "That's right."
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 1 THE WITNESS:  I believe that that's -- that's right.

 2 BY MS. MOSS:   

 3 Q. And one of the studies that you do rely on in your expert

 4 report is a study by Kimberly Balsam.  Are you fa miliar with

 5 that study?

 6 A. I haven't reviewed it for today but, yes, I have ce rtainly

 7 read that study in the past.

 8 Q. Dr. Peplau, it's -- if you could turn to tab three of your

 9 binder.

10 I'm going to direct your attention to the exhibit

11 that's been marked PX, Plaintiff's Exhibit 1143?

12 A. Yes.

13 Q. Is that the study by Kim Balsam, that you relied up on in

14 your expert report?

15 A. Yes, it's one of the studies I relied upon.

16 Q. And in this particular study, the researchers found  that

17 same-sex couples not in civil unions were more li kely to have

18 ended their relationships than same-sex civil uni ons or

19 heterosexual married couples; isn't that right?

20 A. I believe that's correct, yes.

21 Q. And, in fact, the authorities characterize the data  as

22 showing a significant difference in the rates of relationship

23 terminations, correct?

24 A. You know, as I say, I have not reviewed that.  If y ou

25 wanted to direct me to a place.  I think that is probably
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 1 correct.

 2 Q. Why don't you turn to page 112, in the study.

 3 A. Okay.

 4 Q. Very bottom of the first column.

 5 Isn't it correct, then, that they found or stated

 6 that the data showed a significant difference in the rates of

 7 relationship terminations?

 8 A. Yes.

 9 Q. Referring to individuals in these civil unions vers us

10 those who were not?

11 A. Yes, that's what it says.

12 MS. MOSS:   Your Honor, I move PX1143 in evidence.

13 MR. DUSSEAULT:  No objection, Your Honor.

14 THE COURT:  Very well.  1143 is admitted.

15 (Plaintiffs' Exhibit 1143 received in evidence.) 

16 BY MS. MOSS:   

17 Q. Now, Dr. Peplau, you focused quite a bit in your te stimony

18 on the ways in which gay and lesbian couples were  similar to

19 heterosexual couples.  And I want to focus for a bit on ways in

20 which they are different.

21 A. Sure.

22 Q. I want to focus specifically on gay men, for a mome nt.

23 Would you agree that the practice of monogamy in gay

24 male relationships is quite different from the pr actice of

25 monogamy in married heterosexual or lesbian relat ionships?
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 1 A. What I would say is this:  Researchers who study se xual

 2 exclusivity or monogamy in relationships often as k about two

 3 questions.

 4 One is:  Do you believe that monogamy is an impor tant

 5 thing in your relationship?  Or some version of t hat.  And the

 6 second is:  Have you been monogamous or have you been sexually

 7 exclusive in your relationship?

 8 And one of the ways in which gay men's relationsh ips

 9 differ, on average -- some of them do; not all of  them, by any

10 means -- is that a higher percentage of gay men s ay that they

11 do not value monogamy; it's not important in thei r

12 relationship.  They may have an agreement that th eir

13 relationship does not need to be sexually exclusi ve.

14 And, correspondingly, somewhat more gay men than

15 other groups report that they or their partner ha ve had sex

16 with someone else since their relationship began.

17 So it's important to put it in that context, beca use

18 we sometimes think of non-monogamy in terms of in fidelity, a

19 breach of faith.  But if a couple has an agreemen t, an

20 understanding, that sex with other people is acce ptable, then

21 acting on that agreement is not a breach of trust .

22 And I think that's why researchers have found tha t

23 whereas monogamy is correlated with relationship satisfaction

24 for heterosexuals and lesbians -- that is, having  monogamy is

25 associated with being in a happy relationship -- for gay men
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 1 there's no association between sexual exclusivity  and the

 2 satisfaction of the relationship, because it's no t one of the

 3 markers or the yardstick by which gay men are mea suring their

 4 relationship.

 5 THE COURT:  That's not true of most married people,

 6 is it?

 7 THE WITNESS:  Uhm, what's not true is, most married

 8 people are very unhappy if their partner is unfai thful; and it

 9 detracts from quality.  And the same is true for lesbian

10 couples, and for a sizable part of gay male coupl es, as well.

11 Just the proportions are different.

12 BY MS. MOSS:   

13 Q. Dr. Peplau, can you turn to tab 4 in your binder.  I want

14 to direct your attention to the exhibit that's be en marked for

15 identification as Defendant-Intervenors' Exhibit DIX1233.

16 A. Uh-huh.

17 Q. Okay.  Do you recognize this as a study that you co nducted

18 with David Blasband, as written up in the Archives of Sexual

19 Behavior, entitled "Sexual Exclusivity Versus Openness in G ay

20 Male Couples"?

21 A. Yes.  It's an oldie from 25 years ago.

22 Q. And in that article, on page 396, you write that:

23 "Available research indicates that sexual

24 exclusivity might be the exception rather

25 than the rule in most gay male
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 1 relationships."

 2 Isn't that right?

 3 A. That's what it says, yes.

 4 Q. And, then, on page 397 you write that:  

 5 "For some time, the norms of many segments of

 6 the gay community have encouraged sexual

 7 openness rather than exclusivity, and have

 8 defined casual sexual affairs as a complement

 9 to a steady relationship."

10 Do you see that?

11 A. Yes.

12 Q. Okay.  And do you -- you wrote it, so do you agree with

13 that explanation for why gay male relationships t hat practice

14 monogamy are the exception rather than the rule?

15 A. I began this by saying, "This is an oldie."  Okay.

16 And I think a number of things are different now than

17 when this article was written, and that we might find different

18 things if we were to redo the study.  One is that  when this

19 article was written, no one was talking or thinki ng about

20 same-sex marriage.  Gay relationships were much m ore secretive,

21 much more closeted.  It was really a different ti me.

22 And I think that our understanding about the gay

23 community and about same-sex relationships was --  was less

24 well-developed; that we've learned things over th e past 25

25 years.



PEPLAU - CROSS EXAMINATION /  MOSS    620

 1 So I'm not in any way retracting what I said.  It 's

 2 an accurate statement in this paper, of what I fo und at the

 3 time.  But I wasn't studying gay men in -- who, f or example,

 4 had chosen to get married.  

 5 So what we're talking about, really, is what -- i s

 6 whether statements like this is true of the major ity of gay men

 7 would still be accurate, for instance, of gay men  who chose to

 8 get married.  

 9 Q. Well, before I move on to a more recent article fro m

10 you...

11 MS. MOSS:   First, Your Honor, I would like to move

12 this exhibit in evidence.  DIX1233.

13 THE COURT:  Hearing no objection, 1233 is admitted.

14           (Defendants' Exhibit 1233 received in e vidence.) 

15 BY MS. MOSS:   

16 Q. Now, Dr. Peplau, turning to tab 6 in the binder.  T his is

17 an exhibit that has been marked for identificatio n as DIX1236.

18 Do you recognize this article?

19 A. Yes.  It's a recent review paper I wrote.

20 THE COURT:  1236.

21 THE WITNESS:  Oh, 1236.  Wait.  I'm on the wrong

22 paper.  It's tab five?

23 BY MS. MOSS:  

24 Q. It's tab six in your binder.  It's the "Close

25 Relationships of Lesbians and Gay Men," authored by you and
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 1 Adam W. Fingerhut.

 2 A. And I have it as 1245.

 3 THE COURT:  1245 is what is marked on the exhibit.

 4 Is that incorrect?

 5 MS. MOSS:   No.  I'm probably -- I think it's the same

 6 article, but I probably have a different -- the d efendants'

 7 sticker, I apologize.

 8 THE WITNESS:  It is that article, yes.

 9 MS. MOSS:   And it's Plaintiffs' 1245.

10 MR. DUSSEAULT:  No objection to Plaintiffs' 1245.

11 THE COURT:  1245 is admitted.

12 (Plaintiffs' Exhibit 1245 received in evidence) 

13 BY MS. MOSS:  

14 Q. Now, in this more recent article that you wrote, yo u did a

15 study of a certain number of gay men who were in relationships,

16 isn't that right?

17 A. This paper is not a report of empirical study I con ducted.

18 This paper is a literature review.  So it's reall y a summary of

19 the results of other people's research.  And I so metimes cite

20 my own research, but it's a review paper.

21 Q. I see.  My apologies for that.

22 So on page 410 of this literature review you

23 reference a -- I'm looking in the second column a bout halfway

24 down.  You write about a study, and it indicates that:  

25 "36 percent of gay men indicated that it was
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 1 important to be sexually monogamous, compared

 2 with 71 percent of lesbians, 85 percent of

 3 heterosexual wives and 75 percent of

 4 husbands."  

 5 Do you see that?

 6 A. I do see that.  And that's a correct statement of t hat

 7 study, which was a study conducted in the late 19 70's, early

 8 80's.

 9 Q. And would you agree, however, that while we may not  know

10 the exact percentages today, that it is still the  fact that

11 more -- or I should say less gay men believe that  sexual

12 monogamy is important, as compared to lesbian cou ples and

13 heterosexual -- and wives and husbands in a heter osexual

14 marriage?

15 A. Yes.  I agree with both parts of your statement, th at we

16 may not really know or be able to pin down the sp ecific

17 percentages, but I think as a general statement, that the

18 percentage is higher -- or that the percentage di ffers is

19 correct.

20 Q. Going back to your study that you wrote on "Sexual

21 Exclusivity and Openness in Gay Male Couples," in  that

22 particular study you noted that there was, I beli eve -- and

23 please correct me if I'm wrong -- that there was a difference

24 between valuing or saying that you agreed with --  that gay men

25 agreed with monogamy and then actually carrying t hrough when it
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 1 came to their behavior; that there was a differen ce between the

 2 two, is that not right?

 3 A. This was a way in which humans are similar once aga in;

 4 that there are heterosexuals who pledge to be mon ogamous and

 5 who are not, and the same is true of some gay men .

 6 Q. And, in fact, in that study you found that 74 perce nt of

 7 men whose relationships had always been, quote, u nquote, closed

 8 had nonetheless had sex with at least one other p erson; is that

 9 not right?

10 A. It's been probably two decades since I have reviewe d that

11 paper and so if you would like me to look at a sp ecific

12 sentence or something, I would be happy to do tha t.

13 Q. Sure.  Page 407.

14 A. Okay, wait.  Let me get that.

15 (Brief pause.) 

16 A. Okay.  Thank you.

17 Q. Would agree that is what you wrote?

18 A. Well, I'm not sure where on the page it is.  I'm on  page

19 407.

20 Q. If you look at the very top of the first full parag raph,

21 second sentence, it says:  

22 "This is, perhaps, most obvious in our

23 finding that 74 percent of men whose

24 relationships had always been closed had

25 nonetheless had sex with at least one other
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 1 person."

 2 THE COURT:  I'm sorry.  407?

 3 MS. MOSS:   Page 407, yes, your Honor, in Tab 4.

 4 A. And what we did in this study was to give participa nts a

 5 definition of a sexually open relationship in whi ch sexual

 6 monogamy was not expected and a sexually closed r elationship in

 7 which it was expected, and then the statement tha t you are

 8 citing is an accurate depiction of what we -- you  know, is what

 9 we found.

10 Q. And by "closed," you meant -- that means that the t wo

11 partners in the relationship agreed that they wou ld be sexually

12 exclusive to one another, is that right?

13 A. We meant that they had -- what I'm a little vague o n at

14 that point is just exactly how we asked that ques tion, but...

15 Questionnaire used these terms.

16 I assume that what we are reporting here are men who

17 indicated, yes, according to our definition their  relationship

18 was open or, yes, it was closed.  And then a ques tion about,

19 presumably, since the beginning of your relations hip, have you

20 ever had sex with another person, in what might h ave been a

21 long relationship or a short relationship.

22 Q. And if it helps, on page 399 of that study under

23 "Questionnaire" it says how "closed" was defined.   

24 And as I read it, it says:  

25 "We define a closed relationship as one in
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 1 which sexual fidelity is expected of both

 2 partners, and an open relationship is one in

 3 which both partners are free to engage in

 4 sexual encounters with other people."

 5 A. Right.

 6 Q. Okay.  Now, back on page 407, about three-quarters of the

 7 way down, you also write your findings in the stu dy that:  

 8 "All men in relationships identified as

 9 having been closed and lasting three years or

10 longer had engaged in sex with at least one

11 person other than their primary partner."

12 Isn't that right?

13 A. That's right.  And the context of this, of course, is that

14 this is a study of gay men in Los Angeles and in other times

15 periods, not a representative sample of everybody .  

16 So I certainly don't want to deny my findings, bu t I

17 think it's important to kind of have the context in mind for

18 when and where and how these data were collected.

19 Q. Now, Dr. Peplau, turning your attention for a momen t to

20 your testimony on the desire of gays and lesbians  to marry as

21 compared to -- well, as compared to the heterosex ual community,

22 you -- you noted that 74 percent of lesbians and gay men said

23 if they could legally marry someone of the same s ex, they would

24 like to do so some day, correct?

25 Okay.  Now, I'm going to ask you to turn to tab s even
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 1 in your binder.  Let me explain this exhibit a li ttle bit to

 2 you.

 3 There's actually included behind this tab two

 4 separate exhibits.  One is marked DIX-2427, and t he other is

 5 marked DIX-2427a.  And what the "a" is, is these are statistics

 6 from an official website, government website in B elgium.  The

 7 official website is in French, so we had the webs ite translated

 8 into English so it would be more readable.  And t he certified

 9 translation is 2427a.

10 MS. MOSS:   Your Honor, since these are official

11 government records from an official government we bsite, we

12 would move them in evidence as self-authenticatin g.

13 MR. DUSSEAULT:  Could I ask one clarification, that

14 if 2427a is disclosed on the exhibit list?

15 MS. MOSS:   I believe it was disclosed on the exhibit

16 list that was just recently filed.

17 MR. DUSSEAULT:  Recently within the last couple days?

18 MS. MOSS:   Last couple days.

19 MR. DUSSEAULT:  If I could -- conditionally, if we

20 could, your Honor, so I could verify that fact.

21 THE COURT:  All right.  Fine.  Then subject to that

22 limitation, 2427 and 2427a are admitted.

23 (Defendants' Exhibits 2427 and 2427a received in 

24 evidence) 

25
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 1 BY MS. MOSS:  

 2 Q. Dr. Peplau, if you could turn, also, to tab eight i n your

 3 binder.  And I have a similar exhibit, which is D IX-2644, which

 4 is another set of statistical charts from Belgium , and then

 5 2644a being the certified English translation.

 6 MS. MOSS:   And we would also move both of these

 7 exhibits in evidence.

 8 MR. DUSSEAULT:  Subject to the same reservation, we

 9 have no objection.

10 THE COURT:  Very well.  Same ruling.

11 (Defendants' Exhibits 2644 and 2644a received in 

12 evidence) 

13 BY MS. MOSS:  

14 Q. Now, I'm going to have you flip between these two t abs, so

15 if you could keep them both at hand.  And let's r efer to the

16 English translations, if you would.

17 What I would like you to do is walk with me throu gh

18 determining, based on these statistics, what the relative

19 different percentages were of the population in B elgium, the

20 heterosexual population that gets married versus the same-sex

21 population -- or I should same-sex couples or gay  and lesbian

22 population that gets married.

23 A. I'm happy to do that, but I do want to emphasize th at my

24 research and the scope of my expertise is about r elationships

25 in the United States; that I am in no way, shape or form
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 1 knowledgeable or expert about marriage in Europe or anywhere

 2 else in the world.

 3 And as a researcher, in order to be able to comme nt--

 4 I can read these statistics, but to be able to co mment on them

 5 or interpret them plausibly, I would feel unquali fied to do

 6 that because I don't know anything about the cont ext in

 7 Belgium; but I'm happy to go with you and read th e numbers.

 8 Q. Understood.  And so in offering your expert testimo ny

 9 today, you did not do any study of the other coun tries in the

10 world where same-sex marriage has, in fact, been available to

11 individuals for some number of years?

12 A. That is correct.

13 Q. Now, if you look at tab seven, 2427a, you see at th e very

14 top of this chart, the first row has years.  Do y ou see that?

15 1990, 1995, going all the way up to 2008?

16 A. Yes.

17 Q. Okay.  And right under, that there is the line that

18 contains the total population for the country of Belgium?

19 A. Yes.

20 Q. And so you would agree that what this is representi ng is

21 that in 2008 the population of the country of Bel gium was

22 10,666,866?

23 A. Yes.

24 Q. Okay.  And then it's further broken down by how man y

25 individuals in that population were single, marri ed, divorced
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 1 and widowed; do you see that?

 2 A. I do see it.

 3 Q. So the total number of married individuals in 2008 in

 4 Belgium is 4,509,478?

 5 A. Yes.

 6 Q. Now, Dr. Peplau, there are no statistics that we co uld

 7 find that would -- from the government in Belgium  that would

 8 indicate how many gay and lesbians there were in the population

 9 of that country.

10 Would you agree that a good conservative estimate

11 would be two percent?

12 A. I think that would --

13 MR. DUSSEAULT:  Your Honor, beyond the scope.  The

14 witness has testified that she has not studied ot her countries

15 at all.

16 THE COURT:  Well, the witness has stated that she

17 doesn't have expertise in marriage outside the Un ited States.

18 Obviously, the numbers are what the numbers are.

19 MS. MOSS:   Certainly.

20 THE COURT:  I will let you explore this and we will

21 see where we are going with it.

22 BY MS. MOSS:  

23 Q. Do you have an estimate of what the percentage woul d be of

24 the population in the United States that's gay an d lesbian?

25 A. The estimate that I would use would be something li ke two
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 1 to three percent who identify as gay or lesbian.  So who on a

 2 survey if you said, "What's your sexual orientati on," would

 3 check a box that said "homosexual" or "gay" or "l esbian."

 4 Q. And from what you know of your study of sexual

 5 orientation, is there any reason to believe that there would be

 6 remarkably different percentages outside of the U nited States?

 7 A. There might well be that is the extent -- people's

 8 willingness to disclose -- in this case it looks like in a

 9 government document -- their sexual orientation, might well

10 vary from country to country.  And so I really do n't -- I don't

11 know.

12 Q. And so it could be more than two percent?

13 A. It could be more, it could be less.

14 Q. It could be less.  And so if we just take as a

15 conservative estimate for the point of this hypot hesis

16 two percent, would that be -- can we work with th at?  Would you

17 agree that that seems reasonable?

18 A. If we assume that the percent is the same in Belgiu m that

19 it might be in the United States, my guesstimate for the United

20 States would be that, you know, something like tw o percent.

21 Q. And, Dr. Peplau, I'm not offering this as evidence that

22 it's two percent.  I don't know either.  I'm aski ng just to

23 assume as an estimate?

24 THE COURT:  Ms. Moss is asking you to base your

25 testimony on a hypothetical.  All right.
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 1 BY MS. MOSS:  

 2 Q. So if two percent of the population in Belgium were  gay or

 3 lesbian, then as I do the math, two percent would  mean that

 4 there are 213,337 individuals in that country.  

 5 And I don't expect you to do the math right here,  but

 6 I represent to you that I have done it and that t hat is the

 7 number.  Does that sound reasonable to you?

 8 A. Fine.

 9 Q. Okay.  Now, because we don't know from this whether , when

10 the -- they're accounting for married individuals , whether that

11 includes same-sex marriage or not in the total ma rriage figure.  

12 Assuming it does, if we separate out -- if we -- I'm

13 sorry, strike that.  I have gotten ahead of mysel f.

14 I actually need you to turn to DIX-2644.

15 A. Yes.

16 Q. And this is the chart from the Belgian government w ebsite

17 that actually lists the number of heterosexual ma rriages by

18 individual for each year.

19 A. That doesn't correspond to the -- wait, which am I turning

20 to?

21 Q. 2644a, behind tab eight.

22 THE COURT:  The title says "Trend in Homosexual

23 Marriages."

24 MS. MOSS:   I'm sorry.  Did I say heterosexual

25 marriages?
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 1 THE COURT:  Yes.

 2 BY MS. MOSS:  

 3 Q. I apologize.  I meant homosexual marriages.

 4 A. Then I'm with you.

 5 Q. I apologize for that.

 6 As you'll see, it breaks it down by men, women, a nd

 7 then there's a total on the far right-hand side.

 8 A. Yes.

 9 Q. And it's broken down by year.  So in 2004 it report s there

10 are 2,138 individuals who are in a same-sex marri age; do you

11 see that?

12 A. I do.  And what I'm not clear about, is that the nu mber of

13 people who got married that year or who reported that they were

14 married?

15 Q. I believe it's the number of married individuals as

16 identified by the state as being married, by the government of

17 Belgium as being married.

18 A. So there were fewer married homosexual couples in 2 008

19 than there were in 2007.  So there were 2300 in 2 007, but there

20 are only 2100 in 2008?

21 Q. It's -- no.  It's the total number that -- I'm sorr y.

22 It's the total number that year, who got married that year.  

23 A. But it's individuals as opposed to marriages.

24 Q. If you look right above, it says:

25 "The marital status notices do not yet
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 1 distinguish between homosexual and

 2 heterosexual marriages.  The national

 3 registry, therefore, provides statistics

 4 about the number of people married, not the

 5 number of marriages."

 6 A. I see.

 7 Q. So these are individuals who got married that year.

 8 A. So that number is twice as large as the number of

 9 marriages?

10 Q. Yes.

11 A. All right.

12 Q. And so if you wanted to know how many individuals a t the

13 end of 2008 were, in fact, heterosexual -- or hom osexuals were

14 married at the tend of 2008, you would have to ad d up 2004,

15 2005, 2006, 2007 and 2008?

16 A. Okay, got it.

17 Q. And in doing that -- and in doing that, it comes up  with a

18 total number of 10,923.  And, again, I don't expe ct you to do

19 the math in your head, but that would be 10,923 i ndividuals who

20 are married.

21 And this would over estimate potentially the numb er

22 of marriages because, of course, it's not taking into account

23 deaths or divorce or anything else; wouldn't you agree?

24 If I'm representing to you that it's just the num ber

25 that reported being married.  I'm not asking you to assume that
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 1 any got divorced or died.

 2 A. Right.

 3 Q. And based on those assumptions, it would -- well, i t could

 4 possibly be an over representation.  Okay.

 5 Now, if you take the total number of married

 6 individuals that are reported in Belgium, which w e looked at

 7 earlier on DX 2427, and then you subtract out the  total number

 8 of same-sex married individuals, you would agree that would

 9 give us the number of opposite-sex marriages?

10 A. I believe so, yes.

11 Q. And then would you agree that to determine what per centage

12 of the gay and lesbian population are married, th at you would

13 divide the number in the population of gay and le sbian

14 individuals into the number of gays and lesbians who are

15 married to come up with a percentage?

16 A. Can I -- I'm just puzzled about one thing here that  maybe

17 you can help me with, because, I -- you know, you  can do the

18 math better than I can.

19 But I thought we said that on the first table, th at

20 in 2008 there were 10 million marriages total.  B ut the table

21 for the same -- for the homosexual marriages is t he number per

22 year.  Am I right about that?

23 Q. Ten million was the population.  The total number - -

24 A. I mean, the number of married people is 45 -- or

25 four-million-five-hundred-whatever and change.
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 1 Q. Correct.

 2 A. And that's the overall, everybody married in Belgiu m.

 3 Q. Correct.

 4 A. And then you're suggesting that it's about 10,000 s ame-sex

 5 couples.

 6 Q. No.  10,000 individuals.

 7 THE COURT:  So that would be 5,000 couples?

 8 MS. MOSS:   Yes.

 9 BY MS. MOSS:  

10 Q. But if we just want to know on an individual basis what is

11 the percentage of gay and straight individuals in  Belgium who

12 are in same-sex marriages, if you divide the numb er of

13 individuals who are gay and lesbian that report b eing married

14 into -- so if you basically divide that by the to tal population

15 of gays and lesbians, you come up with approximat ely

16 five percent?

17 MR. DUSSEAULT:  Your Honor, may I object.  Dr. Peplau

18 is not an economist and she is not a demographer and she has

19 not studied Belgium.  So I don't know for what pu rpose or

20 usefulness this is with her.

21 THE COURT:  Maybe it would be helpful, Ms. Moss, if

22 you ask the bottom line question.

23 MS. MOSS:   Sure.

24 BY MS. MOSS:  

25 Q. Assuming my math is correct -- and I understand as you sit
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 1 there, you are not going to be able to do it all.   I'm not able

 2 to do it in my head and I assume that you can't d o it in your

 3 head.

 4 But if the bottom line -- if the numbers show tha t

 5 five percent of gay and lesbian individuals have taken

 6 advantage of same-sex marriage in Belgium and 43 percent of

 7 heterosexuals have taken advantage of marriage in  Belgium,

 8 there would be a significant difference between t hose two,

 9 would there not?

10 A. Absolutely.

11 Q. And without taking you through the same -- without taking

12 you through the same process, we also have data f or the

13 Netherlands.

14 A. But can I -- can I just make sure I'm with you on t hese

15 data.  

16 I mean, you are not saying that only five percent  of

17 all the homosexuals in Belgium got married.  Rath er -- because

18 don't know how many homosexuals there are.

19 Rather, what you are saying is of all married

20 individuals in Belgium, only five percent of them  are

21 homosexual?

22 Q. No.  I'm saying that five percent of homosexuals in

23 Belgium got married.

24 A. And how is it that we know the number of homosexual s in

25 Belgium?
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 1 Q. I asked you to assume a conservative estimate, that

 2 two percent of the population were gay and lesbia n.

 3 A. Oh, I see.  I see.  Okay.  It is more complicated m ath

 4 than...

 5 So what you believe the data -- the facts of the data

 6 are, are that five percent of homosexuals in Belg ium are

 7 married?

 8 Q. Yes.

 9 A. Compared to 47 percent, I believe it was, of --

10 Q. 43 percent.

11 A. 43 percent of heterosexuals.  Okay.

12 Q. Now, Dr. Peplau, you would agree that there is a

13 significant difference in the percentage -- assum ing --

14 assuming this hypothetical, that these facts are correct and

15 that the math is correct, you would agree that th ere is a

16 significant difference, then, in the percentage o f population

17 that is choosing to take advantage of the institu tion of

18 marriage in that country?

19 A. Yes.  And I would be struck by the fact that those data

20 seem to be so different from analyses of the perc ent of

21 same-sex couples in Massachusetts who have chosen  to get

22 married.  

23 And since I don't know anything about Belgium, on e

24 thing I might speculate about is that Americans a re one of the

25 most pro-family people around.  I mean, Americans  are
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 1 enthusiasts of marriage.  

 2 And so the rates may be lower in Europe, and I do n't

 3 have any explanation for why or ability to specul ate.

 4 Q. Now, if you would turn to tab nine in your binder.

 5 A. Sure.

 6 Q. This is an exhibit that's been marked DIX-2430.

 7 MS. MOSS:   Your Honor, I would represent these are

 8 statistics from the government of Netherlands.  A nd Netherlands

 9 very nicely puts their statistics up in English, so I did not

10 have to have these translated.

11 I would move these in evidence, again, as a

12 self-authenticating government record.

13 MR. DUSSEAULT:  No objection to the document, your

14 Honor.

15 THE COURT:  2430 is admitted.

16 (Defendants' Exhibit 2430 received in evidence.) 

17 BY MS. MOSS:  

18 Q. Tab 10 is some additional statistics from the gover nment

19 of the Netherlands.  This has been marked for ide ntification as

20 DIX-1887.  

21 These are statistics, again, on the number of

22 marriages, same-sex marriages -- marriages and th en same-sex

23 marriages by year broken down in a table through 2008.

24 A. Okay.

25 Q. And, Dr. Peplau, without taking you through the mat h
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 1 again, if we were to go through that same exercis e with the

 2 same set of assumptions in this hypothetical, tha t there

 3 were -- two percent of the population in the Neth erlands were

 4 gay and lesbian and doing the math, if in doing t hat we were to

 5 find that eight percent of the population of same  -- of gay and

 6 lesbian couples in -- or gay and lesbian individu als, I should

 7 say, in the Netherlands are married versus 42 per cent of

 8 heterosexual individuals, again, that would be a significant

 9 difference in who is taking advantage of the inst itution,

10 correct?

11 A. It would be a fairly substantial difference, but I would

12 have no way to understand or explain or think abo ut what it's

13 telling us.

14 Q. Dr. Peplau, do you agree that one of the purposes o f

15 marriage, both historically and today, is to incr ease the

16 likelihood that children will not be born out of wedlock?

17 A. By definition.

18 Q. I'm sorry?

19 A. Could you repeat -- I mean, I thought you said one of the

20 purposes of marriage was to ensure that children weren't born

21 out of wedlock, meaning outside of marriage.

22 Q. Yes.  Is that one of the purposes?  So that childre n that

23 are born to -- that are born from sexual relation s of men and

24 women are born within the institution of marriage  as opposed to

25 outside of it?
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 1 MR. DUSSEAULT:  Your Honor, I would object as to

 2 beyond the scope as to the purposes of marriage f or Dr.

 3 Peplau's testimony.

 4 THE COURT:  Where are we going with this, Miss Moss?

 5 MS. MOSS:   Well, she has testified that gay and

 6 lesbians are similarly situated to heterosexuals.   And I'm

 7 simply going to ask her if, in fact, they are sim ilarly

 8 situated with respect to accidentally having chil dren or having

 9 children out of wedlock unintentionally.

10 THE COURT:  All right.  Why don't you ask that

11 question.

12 BY MS. MOSS:  

13 Q. Would you agree that gay and lesbian couples do not

14 accidentally have children?

15 A. I would really just comment two things about that.

16 One is that except in places like Massachusetts, all

17 children born to lesbians or gay men or raised by  lesbians or

18 gay men are out of wedlock, because the governmen t doesn't

19 permit their parents to marry.

20 But if your question is, can two lesbians

21 spontaneously accidentally impregnate each other,  not to my

22 knowledge.

23 (Laughter.) 

24 Q. It has to be planned; it has to be an intentional b irth,

25 isn't that right?



PEPLAU - CROSS EXAMINATION /  MOSS    641

 1 A. I believe that's correct.

 2 Q. And so for that specific purpose or that specific r eason,

 3 gay and lesbian couples are not fungible with het erosexual

 4 couples; wouldn't you agree?  

 5 A. "Fungible" is a funny term to use, but I would agre e that

 6 same-sex couples do not have accidental pregnanci es.

 7 Q. Dr. Peplau, I'm going to ask you to turn to tab 11 in your

 8 binder, if you would.  And this is the exhibit ma rked DIX-1230.

 9 A. Yes.

10 Q. Do you recognize this?

11 A. Yes.  This is a book review that I wrote of a book by

12 Esther Rothblum, an edited book, yeah.

13 Q. A book entitled "Boston Marriages:  Romantic but As exual

14 Relationships Among Contemporary Lesbians," is th at right?

15 A. That was the title of the book, yes.

16 Q. And in your book review, you wrote that:  

17 "A growing body of research suggests asexual

18 lesbian relationships are not uncommon."  

19 Isn't that right?

20 A. I would agree with that.  I don't know if I would - - I

21 agree with the statement that we have documented examples of

22 lesbian relationships that are not characterized by what the

23 general public thinks of asexuality; that is, sor t of genital

24 sexual activities.

25 And elsewhere I have written about the fact that
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 1 sometimes we use definitions or criteria for sexu ality that are

 2 based on male sexuality.  Kind of assuming if the re isn't a

 3 penis involved or genital contact of some sort, t hat it's not a

 4 sexual activity.

 5 And one of the things that some lesbians report i s

 6 that other kinds of activities that might have a sexual

 7 component, such as cuddling or kissing, are thing s that they

 8 value, but that genital sex may not necessarily b e a part of

 9 their relationships.

10 MS. MOSS:   Your Honor, I would move DIX-1230 into

11 evidence.

12 MR. DUSSEAULT:  No objection.

13 THE COURT:  1230 is in.

14 (Defendants' Exhibit 1230 received in evidence.) 

15 BY MS. MOSS:  

16 Q. Dr. Peplau, you are not presenting yourself here to day as

17 an expert in the social meaning of marriage, are you?

18 A. That's correct.

19 Q. And --

20 A. I think.  I'm not exactly sure what you mean by the

21 "social meaning."

22 Q. Well, I'm referring to how the public views marriag e.

23 A. Well, I have cited data, for example, from the Gall up poll

24 saying that a very large number of Americans eith er are married

25 or tell you that they like -- they are planning t o get married
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 1 at some point.  So in that sense, yes.

 2 But I'm not a sociologist and I have not, you kno w,

 3 conducted studies in which I have tried to assess  the attitudes

 4 of Americans about many different aspects of marr iage.

 5 Although, you know, the more we talk about it, th e

 6 more -- it really kind of depends.  I have done s tudies on

 7 people's attitudes about the division of labor in  marriage and

 8 things like that.

 9 But the -- if by "social meaning," you mean the s orts

10 of things sociologists might do, I'm not, by trai ning, a

11 sociologist.

12 Q. And you have offered various opinions on how you th ink the

13 public views marriage and understands marriage, b ut you have

14 not conducted any polls or any research into that  specific

15 topic, have you?

16 A. No.  I have relied on other sources of empirical da ta and

17 theory about it, and the Gallup poll is just one source of

18 things that I relied on.

19 Q. We have already established that you have not done and are

20 -- you have not done any research into the relati ve benefits of

21 domestic partnerships as compared to either same- sex marriage

22 or heterosexual marriage, correct?

23 A. I have not done that empirical research, no.

24 Q. And the only empirical research study that you have

25 pointed to regarding the beneficial effects of ma rriage on
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 1 same-sex couples is the Massachusetts survey that  you

 2 referenced?

 3 A. Yes.  I have drawn conclusions, of course, based on  a much

 4 broader set of literatures on same-sex couples an d on

 5 heterosexual couples and theories and so on.

 6 So I'm really drawing on, you know, a great knowl edge

 7 base, but in terms of studies specifically of the  effects of

 8 same-sex civil marriage, I have relied on the Ram os, et al

 9 paper.

10 Q. So let's talk for a little bit about that study.

11 A. Sure.

12 Q. I believe you said on direct that you recognized th at it's

13 not a representative -- it did not come from a re presentative

14 sample, isn't that right?

15 A. That's correct.

16 Q. And by that -- what do you mean when you say it's n ot a

17 representative sample?

18 A. A representative sample would mean that it was refl ective

19 of the entire population.  So if -- so if we want ed to do a

20 representative sample of couples, we would typica lly try to

21 find some way to access a list of all possible co uples in a

22 certain category and then to sample every fifth o ne or

23 whatever.  It would be a representative sample.

24 This was a volunteer sample of people who were

25 contacted and chose to reply.  And the researcher s themselves
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 1 acknowledge it and I acknowledge it.  So it reall y is telling

 2 us about the opinions of 550, or thereabouts, peo ple who got

 3 married in Massachusetts.  And there may be diffe rent opinions

 4 or similar opinions among the rest of the people who did not

 5 get informed about the survey or chose not to ans wer.

 6 Q. And, in fact, we know a little bit about how they c ame up

 7 with the sample for the survey, correct?

 8 I mean, we know, for instance, that this particul ar

 9 survey was recruited through a large gay rights a dvocacy group

10 in Massachusetts?

11 A. Yes.  My understanding is that this survey was done

12 online; that it was an internet survey.  And they  went to a

13 group that had a large email list and they assume d that among

14 that large email list, there would be some indivi duals or

15 couples who had gotten married.  And that was the  way the

16 Department of Health of the State of Massachusett s chose to

17 collect information.

18 Q. And so it was individuals who responded -- individu als

19 from this email list of this gay rights advocacy group who

20 responded and who self-identified as being in a m arriage that

21 were sent the survey, and the data was gathered f rom those --

22 from their survey responses, correct?

23 A. That's correct.

24 Q. And we know from the survey responses that these vo lunteer

25 sample members who responded, that 40 percent of them listed as
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 1 one of the top three reasons why they got married  was having

 2 society know about gay and lesbian relationships,  correct?

 3 A. I'm not sure that's the wording.  I thought the wor ding

 4 was about legal recognition, but it's been awhile  since I've

 5 looked amount that specifically.  You may be more  up on this

 6 than I am.

 7 Q. Well, if you turn to -- if you return to tab 12 in your

 8 binder?

 9 A. Yes.

10 Q. And this is the Williams Institute survey.  I belie ve it's

11 already been admitted in evidence on your direct.

12 A. Yes.

13 Q. If you look at page five?

14 A. Yes.

15 Q. The authors of the survey say that -- and I'm looki ng at

16 the second full paragraph in that left-hand colum n, second

17 sentence.  It says:

18 "Four in ten reported wanting to have society

19 know about lesbian or gay relationships."

20 A. I see.  It's the societal visibility that you are t alking

21 about.

22 Q. Exactly.  And then in the chart next to it, it says  it

23 represents 40 percent of societal visibility of g ay and lesbian

24 relationships.

25 A. Okay.
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 1 Q. So that was one of the top three reasons for why th ey got

 2 married of 40 percent of the respondents of the s urvey; you

 3 would agree with that, right?  

 4 A. I would note they were asked multiple reasons, and the

 5 first reason that was given by virtually almost e verybody,

 6 93 percent, was love and commitment.  And the sec ond was legal

 7 recognition of their relationship.  And then they  give other

 8 answers.  

 9 And you are quite right, that 40 percent of this

10 unrepresentative sample said that social visibili ty was one of

11 the reasons for them.  

12 Q. And some of the ways in which the sample was not

13 representative is that it was 90 percent white, i sn't that

14 right?

15 A. Yes.  I don't actually know what the -- what the

16 demographic characteristics of lesbians and gay m en in

17 Massachusetts are; that is, I don't know what per centage of

18 lesbians and gay men are, in fact, white or not w hite in the

19 state.  So I --

20 Q. Or in the United States?

21 A. In the United States, it's certainly not -- United States

22 is not 90 percent white.

23 Q. And the average age of the individuals who responde d was

24 48 years old, isn't that right?

25 A. Right.  And, again, I don't know -- I don't know wh at to
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 1 make out of that.  I mean, that was what they fou nd, right.

 2 Q. And that -- that average age is significantly highe r than

 3 the average age of most same-sex couples in the U nited States;

 4 isn't that right?  

 5 A. I'm trying to -- you know, there may be data from t he

 6 census about what the average age of same-sex cou ples is in the

 7 United States, but I don't know what those data a re.

 8 I really don't know how to make the comparisons t hat

 9 you are driving at about, was this sample relativ ely older than

10 the gay and lesbian population of Massachusetts o r not?  I

11 don't know the answer to that.

12 Q. Now, we also know from the survey results that 85 p ercent

13 of the respondents had at least a college level e ducation and

14 57 percent of the respondents had a graduate leve l education;

15 isn't that right?

16 A. Right.  And those levels are high.  Lesbians and ga y men

17 on average have higher levels of education than t he general

18 public, but I think these are probably higher.

19 Q. And we also know that 52 percent of the survey resp ondents

20 earned a combined household income of more than 1 10,000, isn't

21 that right?

22 A. And, you know, when we say a sample is not represen tative,

23 part of what we mean is that it differs or it mig ht differ, it

24 has the potential for differing, from a fully rep resentative

25 sample of the state.  
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 1 And that's really why when I talked about these

 2 data -- and I hope I was very clear about this --  I was not

 3 trying to generalize that these would be the expe riences of

 4 every lesbian or gay man who got married in Massa chusetts, but,

 5 rather, that this tells us about the experience o f some

 6 citizens of Massachusetts who were married.

 7 Q. I --

 8 A. I think that's what you can claim based -- I think that's

 9 what you can say based on this study.

10 Q. And, Dr. Peplau, in terms of how the survey was con ducted,

11 it was based on self-reporting by these individua ls, correct?

12 A. Survey studies are self-report studies.

13 Q. By nature?

14 A. It means you ask people a question and they answer,  and

15 this is no different.

16 Q. And like all surveys then, they are open to self-re porting

17 bias, correct?

18 A. We trust that people tell us, you know, honest answ ers

19 and -- but, you know, they are telling us.  We ar e taking their

20 word for it and that's kind of the nature of doin g that kind of

21 research.

22 Q. And we don't know from the face of this document wh at, if

23 anything, was done to control for possible self-r eporting

24 biases with this survey, do we?

25 A. I don't believe they discussed that issue in this r eport.
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 1 Q. And so to the extent that it may be more representa tive of

 2 individuals who are happy with their marriage tha n the average,

 3 we have no way to know that, do we?

 4 A. No.  You know, in general relationship researchers have

 5 worried about this question, about if we ask for volunteer

 6 samples for a study, are we more likely to get ha ppy couples

 7 who want to brag about their relationship or mise rable couples

 8 who want to complain about their partner?  

 9 It really seems very plausible that you can get b oth.

10 And in this case we really don't -- we don't know .

11 Q. But we do know that the recruitment came through a gay

12 advocacy organization, correct?

13 A. Correct.

14 Q. And we do know that 40 percent of the respondents t o the

15 survey identified as one of the top three reasons  they got

16 married, having their relationship more visible, gay and

17 lesbian relationships be more visible, correct?

18 A. Right.  So, you know, so -- the debate about same-s ex

19 marriage is something that is widely talked about  in this

20 country and in gay communities.  

21 And so it wouldn't surprise me that in a state

22 that -- one of the first states to permit same-se x marriage,

23 that it would occur to same-sex couples, particul arly those who

24 are more socially engaged or active, that part of  what they

25 were doing was participating in a private activit y that was
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 1 going to be known to other people.

 2 So it doesn't particularly surprise me that they

 3 might have given that answer, given the social cl imate of the

 4 times and the novelty of marriage for same-sex co uples in

 5 Massachusetts.

 6 Q. And so that those facts tell us about -- something about

 7 the individuals that chose to respond to the surv ey, or they

 8 may tell us something about the individuals that chose to

 9 respond to the survey, correct?

10 A. They tell us about the experiences reported by the people

11 who took the survey, yeah.

12 Q. Now, Dr. Peplau, on direct and in your expert repor t you

13 have order offered the opinion that in your view allowing

14 same-sex marriage will not harm heterosexual marr iage.

15 And you specifically focused on whether it will c ause

16 increased divorce rates, isn't that right?  

17 A. That was one of the things I talked about, yes.

18 Q. You have not offered opinions or undertaken an exte nsive

19 analysis about whether or not it might harm the i nstitution of

20 marriage, separate and apart from individual hete rosexual

21 couple's relationships, isn't that right?

22 A. The issues I have been centrally interested in are entry

23 into marriage and exiting from marriage through d ivorce or

24 dissolution.

25 I think those issues speak in very important ways  to
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 1 the institution of marriage and its health and ho w robust it

 2 is, but there are certainly other aspects of the institution of

 3 marriage that I do not address in my expert state ment, and

 4 that's true.

 5 Q. Now, Dr. Peplau, I want to direct your attention fo r a

 6 moment to the statement you make on page 11 of yo ur expert

 7 report.  And you can find that behind tab one in your binder.

 8 A. Okay.  It's page 11, did you say?

 9 Q. In page 11 of your expert report, and it's tab one.

10 A. Okay.

11 Q. Specifically, I'm looking at the second paragraph u nder

12 the heading, the "A" heading.  About halfway down  you write:

13 "Public acceptance of divorce has increased,

14 as has the social acceptability of unmarried

15 cohabitation.  Some scholars also suggest

16 that a growing emphasis on individualism and

17 personal fulfillment has eroded an earlier

18 emphasis on the importance of obligation and

19 commitment in marriage."  

20 Do you see that?  

21 A. Yes, I do.

22 Q. And another reason you cite that contributes to the

23 current divorce rates is that:  

24 "State no-fault divorce laws make it easier

25 for spouses to end their relationships."  
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 1 Correct?

 2 A. What I was talking about here was analyses that fam ily

 3 researchers and historians and sociologists and o thers have

 4 done to try to understand factors that led to an increase in --

 5 a dramatic increase in the twentieth century in t he divorce

 6 rate in the U.S., a divorce rate that peaked in t he 80's and

 7 has kind of leveled off or decreased since then.

 8 So this is really an analysis of factors during - - a

 9 reasonably long period that contributed to a fair ly high

10 divorce rate in the United States.

11 Q. And those factors include a growing emphasis on

12 individualism and personal fulfillment?

13 A. That's one of the factors that's been suggested by

14 scholars who have studied this.  And part of what  they have

15 suggested is that in earlier times when a more im portant part

16 of marriage might have been marriage as an econom ic unit in

17 which two people came together as a way, sort of,  to meet basic

18 needs for survival, that over time we have come t o expect

19 personal fulfillment through marriage; that marri age is not

20 only the place where our laundry is done and some one pays the

21 bills, but marriage is also the place where we de velop our

22 personal potential and so on.

23 And it's been suggested that this increasing emph asis

24 among some individuals in what's been called indi vidualism has

25 in some ways set very high expectations for marri age; that now
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 1 it's not enough for a married partner to treat yo u well and be

 2 kind and thoughtful, but you have to also be able  to develop a

 3 relationship in which you find your soulmate and which -- so

 4 the suggestion has been that shifting American va lues about

 5 individualism may have been one of many factors t hat

 6 contribute.

 7 And the reason I talked about these factors was

 8 because none of these factors is linked or is due  to the gay

 9 civil rights moment.  That was really the point I  was -- one of

10 the points I was trying to make, was that the inc rease in the

11 divorce rate was independent of the push for marr iage equality

12 for same-sex couples.

13 Q. Now, looking at -- turning to page 13 of your exper t

14 report where you have a chart that, I think, list s or sets

15 forth the divorce statistics in Massachusetts tha t you were --

16 that you spoke of on direct, you have four years worth of data

17 listed, is that right?

18 A. The four years before same-sex marriage and then th e four

19 years starting with --

20 Q. And the four years after?

21 A. Yeah.

22 Q. And you would agree that this is not a tremendously  large

23 amount of data from which to draw conclusions; is n't that

24 right?

25 A. It's a total of eight years of data.  You know, I d on't
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 1 know what large or small would mean in this capac ity.

 2 It's only four years since marriage began because

 3 that's -- those are the most recent government st atistics

 4 available.

 5 Q. And as we look at them in Massachusetts, we see tha t in

 6 2004 -- of all of the years listed, in 2004 there  was the

 7 highest marriage rate, correct?

 8 A. Correct.

 9 Q. 6.5 percent?

10 A. Correct.

11 Q. And it went down in 2005 to 6.2 percent?

12 A. Yes.

13 Q. And it went down to 5.9 percent in 2006.  Stayed at  5.9

14 percent for 2007, and we don't know 2008 and 2009  based on the

15 evidence that you have put in; isn't that right?

16 A. What I would -- your reading of these numbers is qu ite

17 correct.  What I would comment about is that if y ou look at

18 these kinds of data -- not just in Massachusetts,  but in other

19 states -- what you see is that there are always y ear-to-year

20 minor fluctuations.

21 And so that's why when I looked at these data, my

22 interpretation of them is really an interpretatio n of no

23 change, because the fact that the rate goes up tw o percent --

24 .2 percent one year or down, you know, a small fr action of a

25 percent the next, I think is kind of haphazard va riation in the
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 1 data, and I don't take those as necessarily serio us indicators

 2 of anything.

 3 To me, these -- what stands out to me is aside fr om

 4 what looks like the impact of gay people getting married the

 5 first year, increasing that number, the numbers j ust kind of

 6 look the same to me.

 7 Q. Have you undertaken a comprehensive analysis of the

 8 marriage and divorce rates in the neighboring sta tes to

 9 Massachusetts?

10 A. No, I have not.

11 Q. How about nationally?  You have not done a comprehe nsive

12 analysis of what the divorce rates during this ti me frame were

13 nationally either, have you?

14 A. No.  The only point I was trying to make here was t hat

15 Massachusetts is a state that permits civil same- sex marriage,

16 and that it would be informative to look at in th at state what

17 the patterns were leading up to -- prior to same- sex marriage

18 and following.  I don't make any claims beyond th at about what

19 these data show.

20 Q. And looking just for a moment at the divorce rate s tarting

21 in 2004, the year that same-sex marriage was allo wed in

22 Massachusetts, the data, as you present it, 2.2 p ercent in

23 2004, 2.2 percent in 2005, 2.3 in 2006 and 2.3 in  2007.  So

24 going up slightly in 2006 and 2007, correct?

25 A. And still winding up lower than they had been in th e four
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 1 years preceding the introduction of same-sex marr iage.

 2 So, I mean, I -- we can try to make something out  of

 3 a difference between .3 -- you know, 2.3 and 2.4.   But I think

 4 given the fact that these numbers bounce around a  little bit in

 5 all states across years, that I was certainly not  claiming that

 6 the divorce rate went down as a result of same-se x marriage.

 7 But if we want to look at minor variations in

 8 divorce, the average divorce rate is lower after same-sex

 9 marriage than before, but I interpret it as reall y the same.

10 Q. And, again, I don't know if it shows a pattern or n ot

11 either.  We have four years and you would agree y ou have got

12 four years, including the year when same-sex marr iage was

13 allowed in Massachusetts, and we have that year t hrough 2007

14 and that's the data that we have?

15 A. Correct.

16 Q. And you would agree that it would be helpful to hav e

17 several more additional years worth of data to be  able to draw

18 conclusions one way or the other, wouldn't you?

19 A. I'm sure we will have those data soon.

20 Q. I'm sure we will.

21 And just to finish up, Dr. Peplau, as to whether

22 same-sex marriage will have any effect on public attitudes

23 towards individualism or commitments over time, y ou can only

24 speculate about that issue because you have not a ctually done

25 any study of it, isn't that right?
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 1 A. Well, the issue is, do I think that -- I'm sorry.  It may

 2 be late in the day.  Could you repeat the questio n?

 3 Q. Sure.  Whether same-sex marriage will have any effe ct on

 4 public attitudes towards individualism or commitm ent over time

 5 is something you can only speculate about because  you have not

 6 studied it and know of no studies, isn't that rig ht?

 7 A. So the question is, do I think that permitting same -sex

 8 marriage might over time lead Americans to become  more or less

 9 individualistic, or do I think it might lead them  to value

10 commitment more or less over time?  Is that the q uestion?

11 Q. Well, really, have you studied that issue so -- whe re you

12 can offer an expert opinion on it?

13 A. My general opinion, my overarching opinion that sam e-sex

14 marriage will not cause harm, is based on my cons ideration of a

15 lot of research on marriage, on same-sex couples,  our

16 understanding of theories and so on.

17 And all of the evidence and the theories I know a nd

18 can think of are on the side of saying no harm.

19 And then on the side of what theory might there b e

20 about why there would be harm or what data might there be to

21 suggest harm, there is nothing.  So it's kind of like this

22 (indicating).  

23 And so I have great confidence in that conclusion ,

24 but it is the case that that -- that that opinion  of mine is

25 not based on my having done an empirical study ov er time of
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 1 same-sex marriage will or won't influence the pub lic's

 2 attitudes about individualism or commitment.

 3 MS. MOSS:   Thank you.  One moment.  

 4 THE COURT:  Very well.  Any redirect, Mr. Dusseault?

 5 MR. DUSSEAULT:  Yes, your Honor.  Very briefly.

 6 REDIRECT EXAMINATION 

 7 BY MR. DUSSEAULT:  

 8 Q. Dr. Peplau, Ms. Moss asked you some questions at th e

 9 beginning of cross-examination about enforceable trust and

10 whether there was enforceable trust in a domestic  partnership;

11 do you recall that?

12 A. Yes, I do.

13 Q. Do you have a view as to whether there is a greater  degree

14 of enforceable trust in a marriage than a domesti c partnership?

15 A. I think it would be greater in marriage.

16 Q. Ms. Moss also asked you about barriers to exit and whether

17 there were barriers to exit in domestic partnersh ip; do you

18 recall that?

19 A. Yes, I do.

20 Q. Do you have an opinion as to whether there are grea ter

21 barriers to exit from marriage than from domestic  partnerships?  

22 A. I believe there are greater barriers in marriage.

23 Q. Ms. Moss asked you about a piece of work from 1985 that's

24 at Tab 4 of your binder, Exhibit 1233, talking ab out

25 exclusivity.  Do you recall that?
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 1 A. Yes.

 2 Q. So that's something that was done 25 years ago?

 3 A. Yes.

 4 Q. And 25 years ago there was no marriage available fo r

 5 same-sex couples, correct?

 6 A. Correct.  Nor were their domestic partnerships.

 7 Q. So any information that you gleaned in that study h ad

 8 nothing to do with the behavior of couples in mar riages,

 9 correct?

10 A. That's correct.

11 Q. And do you know in California, is there any restric tion on

12 the ability of a heterosexual couple that doesn't  want to be

13 exclusive to marry?

14 A. No.  There is no restriction.

15 Q. I'm a bit reluctant to take you back to Belgium, bu t I had

16 one question.

17 (Laughter.) 

18 Q. Actually maybe two.

19 Why don't we start with the U.S.  Why is it that you

20 focused on the U.S. rather than other countries?

21 A. We were talking about possible changes to the law i n

22 California and in the United States.  And it seem s to me that

23 the most directly relevant information is what's happened in

24 another state within our own country.

25 Q. Now, Ms. Moss asked you about -- it was a hypotheti cal,
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 1 but there were some figures drawn from data where  she was

 2 suggesting that 43 percent of heterosexual couple s in the

 3 country were married and five percent of same-sex  couples were

 4 married.

 5 Do you have any idea in that hypothetical or that

 6 data whether the 43 percent of heterosexual coupl es included

 7 all the heterosexual couples that had been marrie d in all the

 8 time that heterosexual marriage had been allowed?

 9 A. My understanding, but I don't trust it, is that it' s -- it

10 was really the percent of individuals who are cur rently

11 married.

12 Q. And do you know how long opposite-sex marriage has been

13 lawful in the Netherlands or Belgium?

14 A. I assume for a long time.

15 Q. Ms. Moss asked you some questions about a growing e mphasis

16 on individualism and personal fulfillment, and so metimes that's

17 put in contrast to, let's say, concern for child welfare.

18 Has your study of relationships, Dr. Peplau,

19 suggested in any way that same-sex couples have a  greater

20 emphasis on individualism and personal fulfillmen t than

21 opposite-sex couples?

22 A. No.

23 Q. Has your work suggested that same-sex couples have any

24 less concern for the well-being of children they may be raising

25 than opposite sex couples?
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 1 A. No.

 2 Q. Lastly, Ms. Moss asked you some questions about

 3 Massachusetts and the need for some more data.

 4 Do you feel that you need more data from

 5 Massachusetts to form an opinion as to whether al lowing

 6 same-sex couples to marry would either lead heter osexual

 7 couples not to marry or to exit their marriage?

 8 A. I don't, because my opinion is based on so much mor e than

 9 simply the Massachusetts data.

10 Q. Thank you very much.  I have no further questions, Dr.

11 Peplau.

12 THE COURT:  Very well.  Ms. Peplau, you may step

13 down.  Thank you for your testimony.

14 A. Thank you, your Honor.

15 (Witness excused.) 

16 THE COURT:  And we are, I think, ready to adjourn for

17 today.  We will recommence at 8:30 in the morning .

18 As you may know, the Supreme Court has given us s ome

19 guidance with respect to part of the issue.  It s eems to be a

20 rather limited guidance at the moment.

21 So we may have issues beyond remote access to the se

22 proceedings by other courthouses that we'll have to take up at

23 some point.

24 My inclination, without hearing from counsel and

25 getting their advice, is that we put that issue t o the side for
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 1 the time being and proceed with the trial.  We se em to be

 2 moving along well and I don't want to do anything  to alter the

 3 progress that we are making in these proceedings,  but we may,

 4 indeed, have to address those issues at some late r time.

 5 So we will not have remote access to these

 6 proceedings from other courthouses in the Ninth C ircuit and

 7 elsewhere in the Federal Judiciary, but we'll hav e to deal with

 8 the other issues in due time.

 9 Now, Mr. Cooper, I understand from the clerk that  you

10 asked about the responses to the proposed -- or t he change in

11 the local rule and the responses with reference t o broadcasting

12 or webcasting these proceedings.

13 And the ones that we have received are all in the

14 jury room.  I believe you or your colleagues have  had an

15 opportunity to review them, is that correct?

16 MR. COOPER:  I do understand that they are in the

17 jury room available for inspection, and I believe  that some of

18 my colleagues have -- have taken advantage of tha t fact.  I

19 don't have a report for you in terms of whether - - whether that

20 review is complete.

21 THE COURT:  Well, there are quite a number.  There

22 are quite a number.  So I can well imagine that m aybe you

23 haven't or your colleagues have not had a chance to review them

24 all.

25 My understanding from the clerk was that you or
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 1 someone on your team had requested to copy some o f them.

 2 MR. COOPER:  You are better informed than I am.

 3 THE COURT:  I see.  Well, maybe you should chat with

 4 your colleagues.

 5 My initial reaction is, I will be guided by whate ver

 6 you advise.  I am inclined to think that we shoul d either copy

 7 all or none or make -- make them all part of the record, if

 8 that's necessary; but in view of the volume, I ju st really

 9 wonder what value they may have for these proceed ings, but --

10 MR. COOPER:  Well, the Court has put on the record

11 the selection of the comments that the Court has found

12 relevant.

13 THE COURT:  Those are for organizations.  Those are

14 lawyer organizations, and I put all of those on, but none of

15 the individual comments.

16 MR. COOPER:  Well, I frankly don't know what's in

17 this.  I haven't -- I haven't received a report.  

18 But if we do conclude that there is something in

19 those comments that we would like to ask the Cour t to put on

20 the public record, we will try to make that deter mination

21 promptly.

22 THE COURT:  All right.  That's fine.  Anything

23 further at the moment before we adjourn?

24 Ms. Stewart?

25 MS. STEWART:  Your Honor, if I might.  I wanted to
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 1 make sure that the excerpts from the Tam depositi on that we

 2 played this morning did get in the record.  I kno w that -- or

 3 I'm told that they weren't actually transcribed.

 4 And so I know we didn't complete them, but insofa r as

 5 we got part way through, I would like to make sur e those

 6 deposition excerpts are part of the record and th e documents

 7 that were with them.

 8 THE COURT:  Well, it would be helpful if you would

 9 supply the page and line reference to those depos itions so the

10 reporter could note that in the record.

11 MS. STEWART:  We will happily do that, your Honor.  I

12 will do that first thing in the morning because I  need to check

13 how far we got with my colleagues.

14 THE COURT:  All right.  If you could check on that,

15 as Mr. Cooper is checking with his colleagues.

16 Who is our first witness tomorrow?

17 MS. VAN AKEN:   Your Honor, that would be Ed Egan.

18 THE COURT:  I beg your pardon?

19 MS. VAN AKEN:   Edmund A. Egan.

20 THE COURT:  Mr. Egan?  

21 MS. VAN AKEN:   Yes.

22 THE COURT:  All right.  And he will be followed by?

23 MR. DUSSEAULT:  Dr. Ilan Meyer.

24 THE COURT:  All right.  And I suppose we can get

25 through three of these folks tomorrow at least.
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 1 MR. BOIES:   We believe we will, your Honor.

 2 THE COURT:  Who is the third one then, Mr. Boies?

 3 MR. BOIES:   The third one will be Ms. Zia.  And we

 4 also have deposition designations in case we don' t have -- we

 5 also have deposition designations in case we get through with

 6 all three of those people.  We actually hope that  those three

 7 will not take the whole day.  We are trying to mo ve as quickly

 8 as possible.

 9 THE COURT:  Ms. Zia you mentioned.

10 MR. BOIES:   Yes.

11 THE COURT:  Good.  Well, that would be good progress.

12 And we are moving along, which is what we all wan t to do.

13 All right.  I will look forward to seeing everybo dy .

14 (Whereupon at 4:12 p.m. further proceedings 

15  in the above-entitled cause was adjourned 

16  until Thursday, January 14, 2010 at 8:30 a.m 

17

18  

19 -  -  -  - 

20  

21

22

23

24

25
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