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INTRODUCTION

Plaintiffs filed this case in May 2009 because Proposition 8 stripped them of
their fundamental human, civil, and constitutional right to marry the person of their
choice. Plaintiffs sought a preliminary injunction against further enforcement of
Proposition 8 because each and every day they were denied that fundamental right
caused grievous, humiliating, and irreparable injury to them and their families. Propo-
sition 8 relegates gay men and lesbians to a form of second-class citizenship and la-
bels their families—including some 37,000 California children being raised by gay
men and lesbians—second-rate. Each day plaintiffs, and gay men and lesbians like
them, are denied the right to marry—denied the full blessings of citizenship—is a day
that never can be returned to them.

The district court denied plaintiffs’ request for a preliminary injunction, but
made a concomitant commitment to an expedited trial and adjudication of the merits
of plaintiffs’ claims. The district court accordingly set the case for trial just six
months after the preliminary hearing, less than eight months after the complaint had
been filed. When an appeal of a discovery order threatened to derail the trial, this
Court received briefing, held argument, and issued a decision all in the space of seven

weeks. See Perry v. Schwarzenegger, No. 09-17241 (9th Cir.). When an issue involv-
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ing cameras in the courtroom during trial arose, the Supreme Court of the United
States resolved the matter in days.

After an historic trial in which the proponents of Proposition 8 were unable to
establish that their effort to strip gay men and lesbians of their constitutional right to
marry rationally advanced some legitimate governmental aim, plaintiffs prevailed.
The district court held that “Plaintiffs have demonstrated by overwhelming evidence
that Proposition 8 violates their due process and equal protection rights and that they
will continue to suffer these constitutional violations until state officials cease en-
forcement of Proposition 8.” Doc #708 at 138. The district court accordingly granted
plaintiffs’ request for a permanent injunction against the enforcement of Proposition 8
on August 12, 2010.

Proponents sought a stay to permit the continued enforcement of Proposition
8’s restriction on plaintiffs’ right to marry. They argued that a stay would “at most
subject Plaintiffs to a period of additional delay pending a final determination of
whether they may enter a legally recognized marriage relationship.” Mot. for Stay at
70. Plaintiffs opposed the stay, arguing that the “additional delay” that proponents
marginalized was a delay in ending the deprivation of fundamental constitutional
rights and that any such “additional delay” would perpetuate on a daily basis the seri-

ous, lasting, and irreparable damage to gay men and lesbians who wish to marry, their
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families, and, particularly, their children. In short, justice delayed would be constitu-
tional justice irreparably denied for every day delayed.

This Court granted proponents the stay they requested and thus denied to plain-
tiffs, at least temporarily, relief for their ongoing constitutional injuries. But, at the
same time it did so, this Court ordered that “this appeal be expedited,” and set a sched-
ule that provided for full briefing and oral argument within four months.

Oral argument was held on December 6, 2010. In an order dated January 4,
2011, this Court expressed reservations as to whether proponents had Article III stand-
ing to maintain an appeal in federal court. See Certification Order at 6 (“It is not suf-
ficiently clear to us, however, whether California law does so.”). This Court thus
certified a question to the Supreme Court of California that this Court characterized as
potentially “dispositive of our very ability to hear this case.” Id. at 7.

On February 16, 2011, the Supreme Court of California granted the request for
certification but set a schedule for briefing and argument that will permit the case to
be heard “as early as September, 2011,” meaning that this case will be extended from
the December argument date in this Court for at least nine additional months, and per-
haps longer, just for oral argument, and perhaps up to three additional months for a
decision from the California Supreme Court, after which the case would presumably

return to this Court for yet further deliberations.
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Moreover, events of this morning demonstrate that proponents likely cannot
prevail even if this lengthy procedural detour were resolved in their favor. In a letter
to Congress, the Attorney General of the United States announced the view of the
United States that “classifications based on sexual orientation warrant heightened
scrutiny and that, as applied to same-sex couples legally married under state law, Sec-
tion 3 of” the Defense of Marriage Act (“DOMA”)—which defines “marriage” under
federal law to be ““a legal union between one man and one woman”—*is unconstitu-
tional.” Letter from the Attorney General to Congress on Litigation Involving the De-
fense of Marriage Act at 2 (Feb. 23, 2011) (attached as Exhibit A).

These new developments—this Court’s certification order, the California Su-
preme Court’s response to it, and the Attorney General’s announcement that the gov-
ernment will no longer defend DOMA—are materially changed circumstances that
warrant vacatur of this Court’s decision to grant a stay pending appeal. See SEACC'v.
U.S. Army Corps of Eng’rs, 472 F.3d 1097, 1101 (9th Cir. 2006).

ARGUMENT

The extraordinary relief of a stay is only warranted—and can only remain in
place—when the stay applicant has made a “strong showing that [it] is likely to suc-
ceed on the merits” and a showing that “the applicant” itself—rather than some other

party—"“will be irreparably injured absent a stay.” Nken v. Holder, 129 S. Ct. 1749,
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1761 (2009) (internal quotation marks omitted). Courts must also consider “whether
issuance of the stay will substantially injure the other parties interested in the proceed-
ing; and . . . where the public interest lies.” Id. (internal quotation marks omitted).
These factors weigh overwhelmingly in favor of immediately vacating the stay, par-
ticularly in light of this Court’s order expressing serious concerns about whether pro-
ponents possess standing to pursue this appeal and certifying that “dispositive” ques-
tion to the Supreme Court of California.

1. This Court’s certification order makes it unmistakably clear that proponents
cannot make the requisite “strong showing that [they are] likely to succeed on the
merits” of their appeal. Nken, 129 S. Ct. at 1761 (emphasis added). As that order rec-
ognizes, this Court “cannot consider th[e] important constitutional question” regarding
the constitutionality of Proposition 8 “unless the appellants . . . have standing to raise
it.” Certification Order at 1. In Arizonans for Official English v. Arizona, 520 U.S. 43
(1997), the Supreme Court expressed “grave doubts” as to whether status as a ballot
initiative proponent could confer Article Il standing. /d. at 66. In this Court’s view,
“Proponents’ claim to standing depends on Proponents’ particularized interests cre-
ated by state law or their authority under state law to defend the constitutionality of
the initiative.” Certification Order at 6. Those “rights,” however, “have not yet been

clearly defined,” and the Court therefore “request[ed] clarification” from the Supreme
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Court of California “in order to determine whether [it] ha[s] jurisdiction to decide this
case.” Id. at 7. In short, proponents a priori cannot demonstrate a likelihood that they
have standing to appeal, much less a likelihood to prevail on the merits of plaintiffs’
constitutional challenge to Proposition 8.

The absence of a “clearly defined” provision of California law affording propo-
nents “particularized interests” in the constitutionality of Proposition 8 or granting
them ““authority . . . to defend the constitutionality of the initiative”—together with the
“grave doubts” expressed by the Supreme Court in Arizonans—eviscerates any notion
that proponents can seriously be suggested to make a “strong showing” that they are
likely to succeed on the merits of their appeal. Nken, 129 S. Ct. at 1761. That this
Court felt compelled to certify the threshold standing question to the Supreme Court
of California standing alone demonstrates that proponents cannot be said to be
“likely” to succeed on the merits of their appeal. To the contrary, the fact that this
Court has now sent a threshold question it acknowledges to be “dispositive” to be re-
solved by another tribunal must mean that proponents are at least as likely to fail on
the merits as succeed. That is not remotely the kind of “strong showing” of likelihood
of success that the Supreme Court has stated is indispensable to the issuance of a stay

pending appeal. /d. Because this Court’s own analysis demonstrates that proponents
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no longer can assert a likelihood of success on the merits—much less a strong show-
ing of that likelihood of success—vacatur of the stay pending appeal is warranted.

2. Recent events have confirmed that, even if they could establish standing to
appeal, proponents would not have a likelihood of success on the merits of plaintiffs’
constitutional challenge to Proposition 8. Today, the Attorney General of the United
States announced that “the President has concluded that given a number of factors, in-
cluding a documented history of discrimination, classifications based on sexual orien-
tation should be subject to a heightened standard of scrutiny” and that “Section 3 of
DOMA, as applied to legally married same-sex couples, fails to meet that standard and
is therefore unconstitutional.” Attorney General Letter at 5. The President has there-
fore instructed the Department of Justice “not to defend the statute.” Id.

The conclusion of the United States that heightened scrutiny applies to classifi-
cations based on sexual orientation is unquestionably correct. See Plaintiffs’ Br. at
58-71. Proposition 8 cannot survive the requirements of heightened scrutiny because
its invidious discrimination against gay men and lesbians could not conceivably fur-
ther an important government interest. Indeed, proponents have made no serious at-
tempt to defend Proposition 8 under that exacting standard.

3. Moreover, vacatur of the stay is appropriate because the certification order

and, more particularly, the California Supreme Court’s response to it, has decisively
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tipped the balance of hardships between the parties overwhelmingly against the con-
tinuation of the stay.

The Supreme Court’s decision in Nken requires a court adjudicating a request
for a stay pending appeal to analyze, on the one hand, “whether the applicant will be
irreparably injured absent a stay,” and, on the other hand, “whether issuance of the
stay will substantially injure the other parties interested in the proceeding.” 129 S. Ct.
at 1761. Proponents have never articulated how they will be personally harmed
(much less irreparably harmed) if plaintiffs and gay men and lesbians like them were
permitted to marry during the pendency of this appeal. Proponents instead invoked
the irreparable harm that assertedly would be suffered by the State if gay men and les-
bians were permitted to marry. Stay Mot. at 66. But the chief legal officer of the
State, the Attorney General, categorically rejected this assertion, stating in his opposi-
tion to proponents’ stay motion that “the harm to [plaintiffs] outweighs any harm to
the state defendants.” Attorney General’s Opp. to Stay at 2. Proponents cannot in-
voke an interest of the State that the State itself denies exists.

The district court found that “proponents do not identify a harm to them that
would result from denial of their motion to stay.” Doc #727 at 7 (emphasis in origi-

nal). Indeed, when asked during trial to identify what harms would befall opposite-
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sex married couples if gay and lesbian couples could marry, proponents’ counsel ac-
knowledged, “I don’t know.” ER 44.

The California Supreme Court’s response to this Court’s certification order now
makes clear beyond peradventure of a doubt that the Attorney General was correct.
The briefing and oral argument schedule announced by that Court strongly suggests
that it will not provide an answer to the certified question for 9-12 months—a full year
after oral argument was heard in this Court, and nearly two years since plaintiffs
proved convincingly to an experienced trial court the merits of their constitutional
claims and their entitlement to injunctive relief. As the district court found, plaintiffs
suffer irreparable harm each day that Proposition 8 continues to deny them the right to
marry. See Doc #727 at 9 (“the trial record left no doubt that Proposition 8§ inflicts
harm on plaintiffs and other gays and lesbians in California”). By fencing them off
from “the most important relation in life,” Zablocki v. Redhail, 434 U.S. 374, 384
(1978), Proposition 8 oppresses tens of thousands of couples—and, in a peculiar injus-
tice, their children—with a scarring stigma that causes irreparable pain, anguish, and
humiliation. That the California Supreme Court intends to take the better part of a
year to answer a threshold question of standing law means that the “additional delay”
proponents so easily dismissed in their stay papers now looks to be well more than a

year in length—added to the nearly two years since plaintiffs filed their complaint.



Case: 10-16696 02/23/2011 Page: 13 of 23 ID: 7656998 DktEntry: 303

That sharply and dispositively tips the balance of hardships in favor of plain-
tiffs. In fact, the “balance of hardships” is a tragic misnomer when plaintifts will suf-
fer grievous harm and the parties seeking the stay will suffer no hardships whatsoever.

Particularly given that proponents point to no injury that they will suffer if gay men
and lesbians are permitted to marry, there can be no justification for prolonging the
suffering of plaintiffs and the tens of thousands of couples like them for an additional
year. Having prevailed at trial, having demonstrated that they had a fundamental right
to marry, and having shown beyond dispute that Proposition 8 works irreparable harm
upon gay and lesbian Californians by denying them that right, it is simply intolerable
for this Court to continue to deny them that right and to perpetuate their pain for such
a length of time—especially given that this Court itself has recognized that Proponents
may well have no right to appeal at all.

The standards long established by every court in this country cannot mean what
they say if a stay of the district court’s judgment is continued for one day longer in
this case. Plaintiffs have a constitutional right to marry, and this Court’s stay pending
appeal denies to them the right to spend their lives together in marriage. This Court’s
January 4 order and the California Supreme Court’s response make clear that the stay
can no longer be justified and the “additional delay” it imposes will not be fleeting.

Given these changed circumstances, the stay pending appeal should be vacated.

10
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based on sexual orientation are subject to rational basis review, and it has advanced arguments to
defend DOMA Section 3 under the binding standard that has applied in those cases.”

These new lawsuits, by contrast, will require the Department to take an affirmative
position on the level of scrutiny that should be applied to DOMA Section 3 in a circuit without
binding precedent on the issue. As described more fully below, the President and I have
concluded that classifications based on sexual orientation warrant heightened scrutiny and that,
as applied to same-sex couples legally married under state law, Section 3 of DOMA is
unconstitutional,

Standard of Review

The Supreme Court has yet to rule on the appropriate level of scrutiny for classifications
based on sexual orientation. It has, however, rendered a number of decisions that set forth the
criteria that should inform this and any other judgment as to whether heightened scrutiny applies:
(1) whether the group in question has suffered a history of discrimination; (2) whether
individuals “exhibit obvious, immutable, or distinguishing characteristics that define them as a
discrete group”; (3) whether the group is a minority or is politically powerless; and (4) whether
the characteristics distinguishing the group have little relation to legitimate policy objectives or
to an individual's “ability to perform or contribute to socicty.” See Bowen v. Gilliard, 483 U.S.
587, 602-03 (1987); City of Cleburne v. Cleburne Living Cir., 473 .S, 432, 441-42 (1985).

Each of these factors counsels in favor of being suspicious of classifications based on
sexual orientation, First and most importantly, there is, regrettably, a significant history of
purposeful discrimination against gay and lesbian people, by governmental as well as private
entities, based on prejudice and stereotypes that continue to have ramifications today. Indeed,
until very recently, states have “demean[ed] the[] existence™ of gays and lesbians “by making
their private sexual conduct a crime.” Lawrence v. Texas, 539 U.S. 558, 578 (2003).}

! See, e.g., Dragovich v. U.S. Department of the Treasury, 2011 WL 175502 (N.D. Cal. Jan. 18, 2011); Gifl v. Office
of Per | Manag t, 699 F. Supp. 2d 374 (D. Mass. 2010); Smelt v. County of Orange, 374 F. Supp. 2d 861,
880 (C.D. Cal.,2005); Wilson v. Ake, 354 F.Supp.2d 1298, 1308 (M.D. Fla. 2005); /n re Kandu, 315 B.R. 123, 145
gBlu'lcy. W.D. Wash. 2004); In re Levenson, 587 F.3d 925, 931 (9th Cir. E.D.R. Plan Administrative Ruling 2009).

While significant, that history of discrimination is different in some respects from the discrimination that burdened
African-Americans and women. See Adarand Construciors, Inc. v. Pena, 515 U.S. 200, 216 (1995) (classifications
based on race “must be viewed in light of the historical fact that the central purpose of the Fourteenth Amendment
was to eliminate racial discrimination emanating from official sources in the States,” and “[t]his strong policy
renders racial classifications ‘constitutionally suspect.””); United States v. Virginia, 518 U.5. 515, 531 (1996)
(observing that “*our Nation has had a long and unfortunate history of sex discrimination” and pointing out the
denial of the right to vote to women until 1920). In the case of sexual orientation, some of the discrimination has
been based on the incorrect belief that sexual orientation is a behavioral characteristic that can be changed or subject
1o moral approbation. Cf. Cleburne, 473 U.S. at 441 (heightened scrutiny may be warranted for characteristics
“beyond the individual’s control” and that “very likely reflect outmoded notions of the relative capabilities of” the
group at issue); Boy Scouts of America v. Dale, 530 U.S. 640 (2000) (Stevens, J., dissenting) (“Unfavorable opinions
about homosexuals ‘have ancient roots." (quoting Bowers, 478 U S, at 192)).

2
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Second, while sexual orientation carries no visible badge, a growing scientific consensus
accepts that sexual orientation is a characteristic that is immutable, see Richard A. Posner, Sex
and Reason 101 (1992); it is undoubtedly unfair to require sexual orientation to be hidden from
view to avoid discrimination, see Don’t Ask. Don’t Tell Repeal Act of 2010, Pub. L. No. 111-
321, 124 Stat. 3515 (2010).

Third, the adoption of laws like those at issue in Romer v. Evans, 517 U.S. 620 (1996),
and Lawrence, the longstanding ban on gays and lesbians in the military, and the absence of
federal protection for employment discrimination on the basis of sexual orientation show the
group to have limited political power and “ability to attract the [favorable] attention of the
lawmakers.” Cleburne, 473 U.S. at 445. And while the enactment of the Matthew Shepard Act
and pending repeal of Don’t Ask, Don’t Tell indicate that the political process is not closed
entirely to gay and lesbian people, that is not the standard by which the Court has judged
“political powerlessness.” Indeed, when the Court ruled that gender-based classifications were
subject to heightened scrutiny, women already had won major political victories such as the
Nineteenth Amendment (right to vote) and protection under Title VII (employment
discrimination).

Finally, there is a growing acknowledgment that sexual orientation “bears no relation to
ability to perform or contribute to society.” Frontiero v. Richardson, 411 U.S. 677, 686 (1973)
(plurality). Recent evolutions in legislation (including the pending repeal of Don’t Ask, Don’t
Tell), in community practices and attitudes, in case law (including the Supreme Court’s holdings
in Lawrence and Romer), and in social science regarding sexual orientation all make clear that
sexual orientation is not a characteristic that generally bears on legitimate policy objectives. See,
e.g., Statement by the President on the Don’t Ask, Don’t Tell Repeal Act of 2010 (It is time 1o
recognize that sacrifice, valor and integrity are no more defined by sexual orientation than they
are by race or gender, religion or creed.”)

To be sure, there is substantial circuit court authority applying rational basis review to
sexual-orientation classifications. We have carefully examined each of those decisions. Many
of them reason only that if consensual same-sex sodomy may be criminalized under Bowers v.
Hardwick, then it follows that no heightened review is appropriate — a line of reasoning that does
not survive the overruling of Bowers in Lawrence v. Texas, 538 U.S. 558 (2003)." Others rely on
claims regarding “procreational responsibility” that the Department has disavowed already in
litigation as unreasonable, or claims regarding the immutability of sexual orientation that we do
not believe can be reconciled with more recent social science understandings.” And none

4 See Equality Foundation v. City of Cincinnati, 54 F.3d 261, 266-67 & n. 2. (6th Cir. 1995); Steffan v. Perry, 41
F.3d 677, 685 (D.C. Cir. 1994); Woodward v. United States, 871 F.2d 1068, 1076 (Fed. Cir. 1989); Ben-Shalom v.
Marsh, 881 F.2d 454, 464 (7th Cir. 1989); Padula v. Webster, 822 F.2d 97, 103 (D.C. Cir. 1987).

*See, e.g. Lofton v. Secretary of the Dep 't of Children & Family Servs., 358 F.3d 804, 818 (11th Cir, 2004)
(discussing child-rearing rationale); High Tech Gays v. Defense Indust. Sec. Clearance Office, 895 F.2d 563, 571
(9th Cir. 1990) (discussing immutability). As noted, this Administration has already disavowed in litigation the

3
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