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PROCEEDINGS

JUNE 13, 2011 9:04 AM.

THE COURT: Good morning. We have several matters

and rather than have you come up and state your a ppearances
again, | understand that the court reporter has t aken your
appearances. | thought | would maybe outline wha t I intend and
then as you come to address the Court, you can in troduce
yourselves.

There are essentially two motions before the Cour t,
the first having to do with the tape recording of the trial
proceedings and the second having to do with this motion to

vacate the judgment.

| intend, perhaps you have already been advised a bout
this, to hear -- the first motion is the videotap e motion, and
then to proceed to the vacate the judgment motion . The parties
are allowed a time period with respect to the tap e motion of
about 40 minutes, and we sort of divided that thi nking that
there are only two sides that wish to argue, 20 m inutes each,
but in a moment I'll see if there are others. An d then on the
motion having to do with the judgment, my underst anding is my
staff has advised you that you have about 45 minu tes each,
which is quite liberal by District Court standard s. |
understand that there are three parties who wish to be heard on

that, but, again, I'll determine that in a moment
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This is a human institution and so | will take a
break occasionally. | have told my staff to give me a high
sign if any of them should need a break before | have a
scheduled break.

So with respect to the question having to do with
videotape, please come up and state your appearan ces if you
would wish to address the Court on that.

MR. COOPER: Thank you very much, Chief Judge Ware.

My name is Charles Cooper. | represent the defen dant-
intervenors, otherwise known as the proponents in this case.

| will be presenting the argument with respect to both motions
today.

Thank you again.
THE COURT: Thank you, Mr. Cooper.

MR. BOUTROUS: Good morning, Chief Judge Ware,

Theodore J. Boutrous, Jr. representing the plaint iffs Kris
Perry and Sandy Stier, Jeff Zarrillo and Paul Kat ami, who are
here with us today in court. | will also be pres enting

argument on both motions.

I'm joined by my colleagues Christopher Dussault,
Enrique Monagas, Theane Kapur and Russell Gold.

THE COURT: Very well. Good morning.

MS. STEWART: Good morning, Chief Judge Ware.

Therese Stewart on behalf of the City and County of

San Francisco plaintiff-intervenor. | will addre ss the Court

the
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on behalf of the city in both motions, but | don'
have more than a minute or two on the motion rega
video. | have a little more substantive things t

the motion to vacate. I'm going to try not to re

Mr. Boutrous has to say, so I'm going to try to k
pretty short.

THE COURT: Thank you, Ms. Therese Stewart.

t expect to
rding the

0 say about
peat what

eep both

MR. BURKE: Good morning, your Honor. Thomas Burke

pf Davis Wright Tremaine on behalf of the Media C
don't anticipate any argument, but want to be ava

Court should it have any questions.

THE COURT: Yes. As | understand it, your client is

perhaps more interested in the portion of the mot
do with the videotape to actually have the protec
removed with respect to it and have it unsealed.

MR. BURKE: Correct, your Honor.

THE COURT: And | have decided to bifurcate that. |

often come back to second guess myself. That mea
work more, but I thought it would be helpful to f
understanding, get it all under the Court's contr
may be a wider group, as | suspect, than your cli
be interested in the public availability of it.
So that means | shouldn't reserve any time for yo

the argument. | doubt if I'll have any questions

that regard, but you're welcome.

oalition. |

ilable to the

ion having to

tive order

ns I've got to
irst get an
ol. And there

ent who might

uon

for you in
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MR. BURKE: Thank you for clarifying that. Thank
you, your Honor.

THE COURT: With that, then I'll call on Mr. Cooper
for his argument with respect to this matter havi ng to do with
the return of the tape of the trial proceedings.

MR. COOPER: Thank you again, Chief Judge Ware.

I'm obliged to note at the outset of my argument that
at least insofar as our motion is concerned, | ne ed to suggest
the possibility here of mootness. Our motion, as you know,
sought as its primary relief that former Judge Wa lker be
ordered to be return the trial recordings and tha t they be
placed under seal. And the trial recordings have been returned
by former Judge Walker and they have been placed under seal, as
we understand this Court's orders. So depending upon what the
Court's inclinations are with respect to those, t hose trial

recordings, our motion may well be moot.

Obviously, the cross motion to unseal and make pu blic
those trial recordings is definitely not moot. | understand
the Court's order and the Court's reiteration her e just now,
that those issues will be taken up at a later tim e.

THE COURT: Let me suggest a middle area that you,

perhaps, are about to address; and that is, it is true that |
issued an order to Judge Walker to have him show cause why he
should not return the copy that he had, and he re turned it, and

| excused him from being here.
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| have not taken up the question of whether or no t
he's entitled to have it. The disclosure of it, the public use
of it is a separate matter from whether or not he , as ajudge
n the court who took a copy as part of his docum ents and

papers, is entitled to have it.

But as | understand the circumstances, he has not

been brought before the Court formally and so the re is no
mechanism by which | can do anything necessarily to him. It
was a courtesy for him to return it, as opposed t 0 appear and
discuss it with the Court. But at the end of the day, it could
well be that | will give it back to him with a fi nding that the
protective order is still in force and effect and that might

govern his use of it in his hands.

| also understand that others might have a copy o f
it, subject to the protective order. And so part of my inquiry
today is to find out if any other party or person has a copy
and what use they might make of it pending the se cond part of
the motion.

MR. COOPER: Exactly, your Honor. | understand. And
it was certainly my understanding from Judge Walk er's lawyer's
letter that he may well approach the Court to hav e the tapes
returned, but | understood him to be reserving th at
possibility.

But in any event, your Honor, our motion was

precipitated by a speech, your Honor, that former Judge
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Walker -- at that time he was Judge Walker -- at
of Arizona on February 18th. That speech was tap
and broadcast several times beginning sometime in
ate March. And within that speech, your Honor,
excerpt from the trial in this case, an excerpt o
proponent's expert withesses being cross examined
Now, a year earlier on January 13, 2010, the Supr
Court had entered an emergency stay, prohibiting
Judge Walker's order of January 7th, 2010 calling
broadcast in certain selected courthouses through
country of the trial in this case. The Supreme C
that an amendment to local Rule 77-3 of this cour
been designed to permit the public broadcast in a
of civil trials in this Court, had not been valid
promulgated. And the Court summarized its ruling
your Honor. This is from the Court's opinion:

"The District Court attempted to change
its rules at the 11th hour to treat this case
differently than other trials in the
district. Not only did it ignore the federal
statute that establishes the procedures by
which its rules may be amended, its express
purpose was to broadcast a high profile trial

that would include witness testimony about a

contentious issue. If courts are to require

the University
ed by C-SPAN
middle to
there was an

f one of the

eme
enforcement of
for the live

out the

ourt ruled

t, which had

pilot program

ly

as follows,
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that others follow regular procedures, Courts
must do so as well."

And, your Honor, in that opinion the Court had

several times stressed the inappropriateness, rea Ily, of this
trial in light of its high profile nature and the divisive
ssues that --

THE COURT: The inappropriateness of the trial?

MR. COOPER: The inappropriateness of this trial
being used as a candidate for a pilot program for public
broadcast of the trial proceedings.

THE COURT: That's not my recollection. But I'm
familiar with that procedural history.

What is your point with respect to the motion?

MR. COOPER: Your Honor, our point is that just the

following day after that decision the proponents objected to
the continued recording, trial recording, of the proceedings.
And Chief Judge Walker insisted that the trial re cording
continue, and he did so on the assurance that con tinuing the
recording would comply with original Rule 77-3, w hich

prohibits -- and which was then operative and is still

operative, which prohibits public televising or b roadcasting or
recording for those purposes outside of the confi nes of the

courthouse itself.

And, your Honor, Chief Judge Walker assured the

proponents and the parties that the trial recordi ng could
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continue consistent with 77.3 because he intended not to -- the
recording would not be for the purpose of public televising or
broadcasting, but, rather, for his personal purpo sesin
chambers in connection with the case, judicial pu rposes in
chambers. He said they would be helpful to him i n preparing
his findings of fact. The proponents relied upon that
assurance and did not take any steps after that t otryto

prevent continued recording.

Your Honor, if the proponents had any reason to

suspect that the trial recordings would ultimatel y be used and
publicly broadcast, even an excerpt of them, or f or that

matter, that they might be retained by the Court, by Judge
Walker in his personal and private capacity for n on-judicial
uses at some point in the future, including after the time of

his service on this court, the proponents --

THE COURT: Let me ask one clarification, because |

studied the sequence of events, but | understood that the Court
also indicated that the recording could be useful to the
parties in preparing their argument to the Court. And it's not
unusual in argument to have parties read from a t ranscript or
display a videotape of something that occurs duri ng the trial.

And so it's not my understanding that he restrict ed
it purely to his use, but that -- in fact, the do cket reflects
there might have been copies given to the parties for their use

in various ways. And so far as the Court underst ands, they
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continue to have them and are, | presume, availab le to use them

n the appeal that's going on in this case.

So that the restrictions are not as great as you
describing, so far as I'm understanding, but corr ect me if my
understanding is incorrect.

MR. COOPER: No, your Honor. Your understanding is

correct.

Notwithstanding Judge Walker's assurances with
respect to the purpose of the continued recording , after the
actual trial proceedings were concluded and the c losing
arguments were approaching, Judge Walker did make available to
the parties and the defendants. Both the plainti ffs in this
case and City of San Francisco did ask that copie s of those

trial recordings be provided to them.
THE COURT: And they were or not?

MR. COOPER: They were, your Honor. Yes, they were.

And the specific purpose for that was not, your H onor, for the
public broadcast or televising outside the confin es of the
courthouse, but, rather, for the use by the parti es with the
court in the courthouse and in the trial proceedi ngs
themselves.

THE COURT: And, again, my understanding is that is
by virtue of the fact that they were placed under the

protective order. There was nothing expressly sa id, other than

they are subject to the protective order. And yo ur

are




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

13

understanding of the protective order is that any thing that's
covered by the protective order has to be used in ternal to the
court proceedings and not made available to the p ublic.

MR. COOPER: Yes, your Honor. That's -- those were

the terms of the protective order, and they -- an d they
satisfied us, frankly, that the Court's essential ly amendment
to his earlier assurances, his earlier oral rulin g, if you

will, were consistent with 77.3, and that our fri ends
representing the plaintiffs in this case were und er the
protective order and so that was not a matter tha t we then

objected to or in any way attempted to prevent.

THE COURT: Is there any authority that the judge is
subject to the protective order?

MR. COOPER: | beg your pardon?

THE COURT: Is there any authority that the judge
himself is subject to the protective order?

MR. COOPER: When we were preparing this motion, your
Honor, we concluded that he was not, at least not by its terms.
So we haven't voiced the -- that consideration in our papers,
and we do not know the --

THE COURT: The reason | asked that is this sounds

like an argument that is pertinent to a question as to whether
or not Judge Walker made some mistake by displayi ng an excerpt
in his speech. That's not before the Court, but -- because no

such motion has been brought. And | would think if | were to
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hear such a motion, | would certainly want to do itina
process that would allow Judge Walker to particip ate. And
since he's not before the Court, I'm not sure I'm understanding

why you're reciting this for me.

MR. COOPER: I'm not sure I'm following what you mean

by "mistake.”" We definitely are presenting to th e Court our
view that Judge Walker's use of an excerpt from t hose trial
recordings did, indeed -- was, indeed, a mistake and was,
ndeed, inconsistent and contrary to this court's Rule 77.3.

THE COURT: Well, what is the -- what is the relief
that you're seeking from me?

MR. COOPER: Your Honor, we were seeking the relief,

and our motion makes clear that we were seeking t hat the Court
as the custodian, if you will, of the record of t his case, and
most particularly the portion of the record that is sealed, and
that includes the trial recordings, order that al | persons
having those trial recordings return them to the Court,

including Judge Walker, and --

THE COURT: So you -- let me clarify that. You want
me to order all of the parties who were given cop ies for
whatever purpose during the trial to now return t hem to the
custody of the Court?

MR. COOPER: Yes, your Honor.

THE COURT: And not to allow them any further use,

even on appeal?
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MR. COOPER: Your Honor, our position with respect to
the plaintiffs' copies of the trial recordings is much
different than our position with respect to --

THE COURT: "Yes" or "no"? They should not have
further use of them on appeal?

MR. COOPER: That's right, your Honor. We don't --

THE COURT: And what's the authority for not allowing
that record to be used on appeal if it's used in conformance
with the protective order? | don't understand th e protective
order to preclude use by the parties.

MR. COOPER: It does not preclude use, your Honor.

Our position -- and we -- and after the closing a rguments in
this Court, we asked Judge Walker to order that a Il copies of
the then -- of the trial recordings be returned t o the Court in
order to protect against any kind of inadvertent disclosure.

THE COURT: Did he do that?
MR. COOPER: No, your Honor. He denied that motion
and he -- and that is, in light of the plaintiffs "arguments,

they might be useful on appeal.

Our position now, your Honor, is that -- as it wa sin
the initial argument, that the plaintiffs be requ ired to return
the trial recordings, is that their justification for
possession of them has now either evaporated enti rely or become
So attenuated that it no longer justifies continu ed possession,

even under the protective order.
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We are not in any way suggesting that we doubt th
the plaintiffs will do anything other than scrupu
to the protective order, but so long as the tapes
the possession of the Court, there is some -- som
nadvertent disclosure. And we have not heard an
argument for how those tapes can be useful to the
appeal apart from and over and above the fact tha
franscript is available, as it is in every case f
appeal.

We have never heard any serious justification for
those tapes under seal, whose existence is owed t
Walker's assurances that they will be used only i
his judicial purposes and whose existence would n
trial recordings wouldn't exist at all, your Hono

THE COURT: Wouldn't the utility of the tapes or
their use before the appellate court be more appr

addressed to the appellate court?

at
lously adhere
are not in
e risk of
y serious
parties on
t the

Or purposes on

why
o Chief Judge
n chambers for
ot -- and the

r, again.

opriately

MR. COOPER: Your Honor, we did address this motion

to the appellate court initially, and the Court t

it to this Court for initial consideration and di

hen remanded

sposition.

THE COURT: You understand the remand that | am to

decide whether it to be useful to the appellate c

MR. COOPER: We are not asking that the appellate

court be required to return its copy of the tapes

THE COURT: No, no, no. The use before the

ourt?
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appellate -- do you understand the remand is to t he District
Court to decide whether the use of the tapes woul d be pertinent
to the appellate court proceedings or useful in t he appellate

court proceedings?

MR. COOPER: Your Honor, we understand the remand to

bring to this Court for its, at least, initial co nsideration
and decision the issues that we brought to the Co urt of
Appeals.

THE COURT: | didn't -- that doesn't help me. That's

too general.

MR. COOPER: I'm sorry?

THE COURT: Is it your position that the appellate
court remanded to the district court to decide wh ether or not
in the appellate court proceedings the use of the videotape

should be allowed or disallowed?

MR. COOPER: Yes, your Honor. We believe that this
Court can make a judgment --

THE COURT: No, no, not can make a judgment. Whether
the remand was for that purpose.

You said, yes, but you started in to say make a

judgment. | can make a judgment about lots of th ings, but it's
not my business about what normally happens befor e the
appellate court or what they use to make their de cisions.

That's a matter before the appellate court.

I'll review the remand. | was trying to understa

nd
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your position with respect to that, as to whether
now to decide what the record on appeal will cons

what can be used in the prosecution of the appeal

this Court withdraw the trial recordings from the
appeal. Only that this Court, and we initially a
of Appeals, to require the return of the tapes no
gargument -- now that the case has been fully brie
argument has been made, that the tapes be returne
record of the Court from the parties that have th

THE COURT: Do you have a copy?

MR. COOPER: No, your Honor, | do not.

THE COURT: Do you know who else has a copy?

Honor, are the copies that are in the -- | assume
of this Court, which is now before the Court of A
the copy -- full copy in the possession of the pl
a partial copy in the possession of intervenor Sa
Up until the copy was returned by former Judge Wa
was, we now know, a third copy. We did not know
time.
So those are the only copies that we're aware of
certainly, those are the only copies that there i

before this Court of having --

THE COURT: I will have to ask a recusal question,

or not | am

ist of and

MR. COOPER: Your Honor, we have never asked that

record on
sked the Court
w that the

fed and the

d to the

em.

MR. COOPER: To my knowledge, the only copies, your

in the record
ppeals, and
aintiffs, and
n Francisco.
Iker, there

that at the

and,

s any record
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somewhat tongue-in-cheek, but serious enough that | want to
raise it given the second argument that we have h ere.

The copy that Judge Walker has returned was prese nted
o him at a passing of the gavel ceremony over wh ich |
presided. So it was done under my auspices. The technologist
of the court presented him with a copy of the vid eotape for his
personal possession. And so | want to disclose t hat in case an
argument would wish -- you would wish to make an argument that
somehow having presided over that event, | need t 0 recuse
myself from ruling on further matters with respec t to Judge

Walker's copy of the tape.

MR. COOPER: Your Honor, did the Court at that time
consider any of the issues with respect to the se al, the sealed
nature of the recording?

THE COURT: Frankly, | was unaware of anything about

this case since it hadn't even been assigned to m e at that

time. So it's the fact of presiding over that, t hat I'm asking
whether or not there is a request for me to recus e myself from
the matter. You might not wish to answer now sin ce there will

be some time before | decide this.

Any closing comments?

MR. COOPER: Only this, your Honor. In light of the
point that the Court has just made, that it was n ot in any way
considering or aware of the facts and arguments t hat we are now

bringing to the Court, we would, of course, not c onsider that




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

20

an issue for your recusal.
THE COURT: You waive any interest?

MR. COOPER: In light of what you have said, yes,

The first point that | would like to make is | th
that your Honor's suggestion, that the issue of w
tapes are part of Judge Walker's papers and shoul
back to him under whatever conditions your Honor
is exactly right. That seems to be an issue for
Judge, you, and the judge is to determine how jud
and records are maintained.

With respect to the protective order issue, the
plaintiffs, who | represent, we have a copy of th
We have been abiding scrupulously by the protecti
This is an important judicial record, which we ha
extraordinarily useful. Itis a part of the reco
Court, part of the record in the Ninth Circuit.
en banc proceeding, it's part of the record for a
proceeding. If we end up in the Supreme Court, i

part of the record in the Supreme Court.

One of the underlying premises of Mr. Cooper's

your Honor.
Thank you.
THE COURT: Mr. Boutrous?
MR. BOUTROUS: Thank you, your Honor. May it please
the Court.

hether the

d be given
might decide,
the Chief

icial papers

e videotape.
ve order.

ve found
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presentation today and in his motion is that this
radioactive state secret that we're talking about
the protective order. We have been abiding by it
But what we're talking about here is an actual
depiction in real time of what happened in this c
an open public courtroom. So it's the quintessen
record that | know we're going to come back to wh
should be publicly released, but for today's purp
talking about an important judicial record that t
and our legal team have found to be extremely use

As your Honor was pointing out, Chief Judge Walke
allowed the parties to use it during closing argu
was here for every moment of the trial, saw it un
time, read the transcript as we were preparing ou
when it came time to prepare for closings, we wen
started looking at parts of the trial.

Contrary to what Mr. Cooper suggested -- | don't
think they requested a copy of the tapes, so he d
opportunity himself to go back and look and hear
videotape what happened at the trial, but we foun
useful. Even having been here to see the witness
portions of the star witness for the proponents,
Blankenhorn. We couldn't -- there were so many ¢

graphically demonstrated our point, in the side o

and that showed that their case was baseless, tha

IS some

. We respect

ourthouse, in
tial judicial
ether it

oses we're
he plaintiffs

ful.

ments. And |
fold in real
r briefs. And

t back and

idn't have the
based on the
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t took a lot of discipline just to cull out what we wanted to
use. But to see him testify and see him admit th ings about how
same-sex marriage would benefit Americans was -- you know, a
picture is worth a thousand words and when you ha ve the audio,

t's even more valuable.
So for purposes of the appeal --

THE COURT: Technically, however, you're acting in

excess of the protective order. If the protectiv e order limits
you to use for purposes of closing argument, don' t you need to
seek, either from the Ninth Circuit or from this Court, an
expansion?

It could be that the protective order is general

enough that it's inherent in use for closing argu ment that it
is used for post trial proceedings, but -- and ap peal is a post
trial proceeding. But don't you have, at least o n the face of
the language of the protective order, an issue wi th respect to

whether or not you're acting in excess of it?

MR. BOUTROUS: No, your Honor. The protective order

only limited public dissemination and it did not limit us from
actually consulting the tape, from using it in co urt. If we
decided during further appellate proceedings to u se itin court
consistent with the protective order, again, we p robably would
have to get permission to use -- play clips in op en court,

citing it and the like.

So | think that the protective order allows us to
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consult it and use it as any other judicial recor d that has
been sealed.

THE COURT: Say that last part again? You thought
you would need permission to use it even by playi ng it again
during closing argument?

MR. BOUTROUS: No. Judge Walker gave us permission

to use any part of the videotape during the closi ng arguments,

which we did in this court.

In the Ninth Circuit, we have not played any port

of the trial. There has already been, as the Cou rtis aware,
the argument on December 6th. We did not use any of that in
court, but we had it available for ourselves, for our use, for
our consultation, and that's consistent with the protective
order.

The protective order would not limit us from then
using it, citing it, playing it in the Ninth Circ uit or in the
Supreme Court. And the judges and justices --
THE COURT: Now, let me ask this: You also describe
it as part of the trial record. Is it?
MR. BOUTROUS: Yes, your Honor.
THE COURT: What makes it a part of the record?
MR. BOUTROUS: It's a part of the record. | think it
was officially made part of the record by Judge W alker, and it

is part of the Ninth Circuit record on appeal, an d | believe

that it was transmitted as part of the record to the Ninth
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Circuit. So this is a judicial record that Judge
on as part of his decision.

THE COURT: So was there -- the transcript, of
course, is part of the record, certified by the r
certifies of the videotape?

MR. BOUTROUS: | believe the fact that it was
fransmitted by the Court. I'm trying to think ba
sequencing came about, but the --

THE COURT: The clerk, as part of her record,
transmitting the files and records of the Court t
the Ninth Circuit a copy of the video?

MR. BOUTROUS: That's correct, your Honor. And |
also think because, as Judge Walker made clear in
statements during the trial and in his findings,
the videotape that was the -- one of the principa
the recording in his preparation of his ruling.

So from the context of public access, for example
judicial records, it's a classic record. It's a
the Court relied on for making its decision. It’
record. It's part of the Ninth Circuit record.
it's a very, very useful record.

THE COURT: Well, no doubt it's useful. One of the
reasons for deference by the appellate courts to

courts with respect to matters such as credibilit

is that we're able to see the withesses and they

Walker relied

eporter. What

ck of how the

ransmitted to
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| purposes for
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able to judge matters having to do with long preg
things that might not appear on the record.
To the extent that we are now going to advance
purselves so that the appellate courts can now es
watch the trial, there might be some concern that

the deference that we otherwise enjoy.

nant pauses or

sentially

it will upset

MR. BOUTROUS: We would not argue that, your Honor.

We will continue to argue for deference to our di
even when there's videotape.
But it really is, | think in terms of bringing to
life what happened, very valuable both on appeal
District Court.
And to go back to the legal issue, your Honor. Y
asked Mr. Cooper about the Ninth Circuit's ruling
has now conceded that the protective order did no
Walker.
The remand from the Ninth Circuit, the Ninth Circ
interpreted the motion to -- proponent's motion a
enforce against plaintiffs and Judge Walker the p
order. Mr. Cooper has now admitted the protectiv
not apply to Judge Walker. Therefore, | think as
motion as to Judge Walker is mooted and complete,
of how to deal with the copy in Judge Walker's pa

something for your Honor and your colleagues to d

With respect to the plaintiffs, we have a simple

strict judges,

and in the

ou
. Mr. Cooper

t govern Judge

uit
S a motion to
rotective
e order does
he -- their
and the issue
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request. We request to be able to continue to ma intain,
pursuant to the protective order, our copy of the trial video.
We would look forward to coming back before this Court and
arguing about the broader question of public acce Ss.

One thing | think that -- the one thing about the

motion to vacate the judgment that | think is rel evant here is
that by attacking the integrity of the court and of Judge
Walker, proponents have made it all the more appr opriate for
the public to be able to see what actually happen ed in the
trial. So we look forward to coming back and arg uing that
point.

But for today we request that the Court deny the

request by the proponents of Proposition 8, that we return the
video, and that we be able to maintain it as we h ave
scrupulously until the Court rules on the broader guestion of
public release, which we think would be very valu able.

THE COURT: And you have no objection to the current

state of the protective order and are not asking the Court,

while it has this matter before it, to modify it in any way.

MR. BOUTROUS: That's correct, your Honor. Subject

to the -- our motion to lift the protective order , Which the

Court has deferred.

THE COURT: Very well.
MR. BOUTROUS: Thank you, your Honor.

THE COURT: And, Mr. Cooper, | didn't ask this
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guestion directly, but | wanted to confirm that t here is no
claim by the defendant-intervenors that the prote ctive order
has been violated by the plaintiffs in any way.

MR. COOPER: No, your Honor. We make no claim. We

make no suggestion that they might violate it. T hat is not our
concern.

Our concern with respect to the copies held by th e
plaintiffs is simply that the justification for t heir
possession of this record under seal, again, who owes its
existence only to Chief Judge Walker's assurances , has -- that
it is -- the reason for its possession is no long er justified.

If the Court disagrees --
THE COURT: You answered my question. | just wanted

to know if there was any violation claimed.

And, finally, do you feel that your client is at a
disadvantage that they did not themselves have a copy of the
videotape? And so you're not requesting the Cour t to make a
copy available, notwithstanding your motion to ha ve it
withdrawn? If | deny that, to allow the plaintif f to keep it,
you're not making a motion that you would wish a copy, correct?

MR. COOPER: No, your Honor, I'm not.
THE COURT: Thank you very much.
MR. COOPER: Thank you.

THE COURT: Anyone else that was -- maybe a

one-minute possibility?
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MS. STEWART: Thank you, your Honor.
| wanted to point the -- or draw the Court's
attention to Page 4 of Chief Judge Walker's Findi
and Conclusions of Law in which, among other thin
that the trial proceedings were recorded and used
n preparing the findings and conclusions. And h

"The clerk is now directed to file the
trial recording under seal as part of the
record.”
So | think that's the most sort of official place
you will, where he did that.
| wanted to just underscore one point that

Mr. Boutrous made, and that is that there -- and
perhaps, goes more to the motion that will come b
Court later. But it feels ironic and really unwo
proponents would raise a question about the judge
and integrity and at the same time try to hide fr
that record which best shows how fairly and caref

patiently he conducted the trial.

that -- and | think Mr. Boutrous ably described h
testimony, live or seeing it on video, it more pa
the feelings of the witnesses; not just the credi

on the other side, but the plaintiffs when they t

how they felt both to be denied marriage and to h

And | wanted to add one further point, which is

ngs of Fact
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the ads saying they posed a threat to children an
pther witnesses who testified about their experie
that -- it's just no substitute to read the cold
although | know we've done it for centuries, but
the video is much stronger. And we will want to
as the case goes along and draw the higher Court'

some of those portions of the video. Thank you.

abided by the protective order and intend to do s
unless the Court lifts it.
THE COURT: Very well. | will give you a written
order on this. It does appear to the Court that
good cause for assuming that the protective order
followed. And it does appear that the -- this is
at this point was addressed only to the parties t
not to Judge Walker.
In my written order | do intend to deny the motio
order the return of the tape by those parties, bu
maybe the reasons and all of those things might c
modify that in some minor respect. | haven't rec
request from anyone with respect to allowing them
parties to the appeal, at this point to have a co
is something that the Court would be willing to ¢

appropriate request is made.

That being disposed of, the Court now turns its

And we, your Honor, do have a copy as well and ha
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attention to the motion to vacate the judgment.
that we will take a break after kind of the first
argument, unless | hear from my staff that they n
parlier. Counsel?
Now, let me preface your argument with a similar
statement, since this is about recusal and intere
an occasion when, as you all know from the histor
matters in the State of California, where same-se
could lawfully be married and, as a judge, | pres
a marriage. | want to make that disclosure. |d
that as inhibiting me from hearing this motion.
There is a question that | have asked the parties
address with respect to the nature of the standar
using for purposes of these proceedings. Ordinar
to disqualify under our process is made to the ju
statute which most of your briefing is directed s
disqualification is made by the judge. It's a su
obligation. And there are other procedures avail
affidavit might be filed that would require the |

the matter to yet another trial judge.

This is an unusual circumstance because Judge Wal

is not available to consider a motion to recuse h
am not in a position of knowing all of the things
Walker might know about his own feelings or situa

can't be in a position of determining whether or

It could be
part of the

eed a break
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X couples
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recuse himself.

| stand as a judge who took over his caseload, an
the motion to vacate the judgment is directed to
understand the ground, it is that he had an oblig
recuse himself and having failed to do so, a moti
the judge assuming the case to find that he was d

So as part of this process, | would wish the part
to address whether or not | am reviewing Judge Wa
fo sua sponte recuse himself denovo, or clear err
some other standard that would be important to my
consideration.

Otherwise, you've briefed this matter quite well.
is not surprising to the Court that both sides ci
the same cases. This is purely a question of law
facts on which the motion is made is one that is

defendant-intervenors clearly.

| don't know why we gave you so much time to argu

under these circumstances, but we did. So procee

MR. COOPER: Well, your Honor, we're very grateful

for the Court's time. We approach the Court awkw
in any way welcoming the obligation to make and a
motion, but nonetheless, here we are.
And at the heart, your Honor, of the concept of d

process is the requirement by our Constitution an

common law that decision be by an impartial tribu

me. And as |
ation to
on is made to
isqualified.
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lker's failure
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why the ancient maxim has governed in the Constit
under the common law, in the Supreme Court's word
man can be judged in his own case and no manis p
try cases where he has an interest in the outcome
Again, that Supreme Court is insistent on scrupul
pbservance of that postulate as a matter of const
And Congress has codified the basic precept for t
udicial arrest in Section 455(a), which mandates
any proceeding in which the judge's impatrtiality
reasonably be questioned.
The classic instance in which a judge's impatrtial
might be questioned reasonably is when the judge
interest that could be substantially affected by
the proceeding. And that is the specific restric

455(b)(4), your Honor.

related, your Honor.
Before is a little bit stricter standard in the s
that it requires mandatory -- that is, non-waivab
and disqualification in any case in which the jud
interest that could be substantially affected by
For example, if the judge owns a single share of

one would doubt that it wouldn't affect the judge

impartiality, nonetheless, the judge is required

THE COURT: So you can't conflate (a) and (b)(4)?

ution and
s, that: No

ermitted to

ous
itutional law.

he federal
recusal in

might

has any
the outcome of

tion in

MR. COOPER: In many respects they are very much
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or herself in that circumstance.

The obligation, if it isn't an equitable interest
pwnership interest of some kind, but is some othe
nterest, including other kinds of financial inte
the test isn't quite so strict. It's whether or
nterest would substantially affect -- would be s
affected by the outcome of the proceeding.

THE COURT: Now, | have looked at those two as
separate; that there is a pecuniary interest that
subject of disqualification, and the term is "any
means that it doesn't matter how much. A diminim
sufficient with respect to a financial or a pecun

With respect to a non-pecuniary interest, it seem
me that that is qualified by having a substantial
substantially affected by the outcome.

Now, I've treated those as separate. It sounds |
you would put the two together; that even a pecun

needs to be substantially affected.

,an
r kind of

rests, then

not the

ubstantially

is the
M And it
us interest is
jary interest.
sto

-- being

ike

lary interest

MR. COOPER: Your Honor, it depends upon the kind of

pecuniary interest. As | read the statute, it de
financial interest to be confined to some kind of

ownership; for example, in stock or something suc

fines a

equitable

h as that.

THE COURT: Well, we could debate that, but here the

defendant-intervenors are not claiming that Judge

pecuniary interest.

Walker had a
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MR. COOPER: We are not, your Honor.

THE COURT: All right. So let's move beyond that.

MR. COOPER: Very well, your Honor, except | do have

to make this caveat. Judge Walker did recognize
and it is true; that marriage has financial benef
from it to those who are the participants in a ma
that is not -- we're not suggesting that that req
b)(4), a (b)(4) by itself, required a (b)(4) non

disqualification, your Honor.

The test under Section 455 is an objective one.

doesn't depend upon whether the judge was actuall
there was any actual bias. That is not -- that i
standard, your Honor. Rather, it's an objective
designed to prevent even the appearance of partia

THE COURT: Now, you're back to (a). (a) is
objective, and so you need to be mindful of which
addressing because | am making a clear distinctio
standard to be used under 455(a), which is an obj
standard having to do with the reasonableness tes

which seems to me to be subjective.

anditis --
its that flow
rriage, but
uired a

-waivable

y impartial or
S not the
one, again,

lity.

part you're
n between the
ective

t, and (b)(4),

MR. COOPER: Well, your Honor, | would disagree with

that point to this extent. (b)(4), as the Court
earlier, it requires recusal no matter how slight

the financial interest is.

mentioned

and trifling

THE COURT: Yes, but you measure it by the judge, not
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by what a reasonable person would have in the sen se --I'm

using subjective meaning under (b)(4). The entir e measure has
to be the judicial officer who is under considera tion. And you
don't measure it by any outside hypothetical reas onable person.

MR. COOPER: Well, nor do you measure it subjectively

by whether or not the judge has any actual partia lity or bias.

That is not the issue.

And, in fact, in many cases judges whose impartia lity

s not doubted are mandatorily recused because th ey have even a
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here, is that --

disqualification?

trifling financial interest. That's the only poi

THE COURT: You, again, went back to financial
interest. What about the non-pecuniary interest
that statement; that a trifling non-pecuniary int

one that is not substantial, may be the basis of

MR. COOPER: Your Honor, if -- if -- if an interest
is not substantial, it would not provide the basi
disqualification under (b)(4).

If it's remote and speculative or contingent, the
cases are clear that under (b)(4), that that is n
interest that would be substantially affected by
It is only a direct and substantial personal inte
outcome that (b)(4) would require recusal for.

And, your Honor, just to identify for the Court t

nt I'm making

would apply to

erest, that is

s for
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standard test from the Ninth Circuit -- and | thi
not all, of the Courts of Appeals for the objecti
A55(a) -- it is simply whether a reasonable perso
knowledge of all the facts would conclude that th
mpartiality might reasonably be questioned.
Now, the plaintiffs, your Honor, allege in their
complaint -- and this is a quote from their compl
Honor.
"They are gay and lesbian residents of
California who are involved in long-term
serious relationships with individuals of the
same sex."
And, your Honor, at the heart of the plaintiffs'
constitutional challenge to Proposition 8, is the
and, again, this is in plaintiffs’ own words, tha
"Similarly situated to heterosexual
individuals for purposes of marriage, because
like individuals in a relationship with a
person of the opposite sex, they are in
loving, committed relationships."
Your Honor, it now appears that Judge Walker at t
time the complaint was filed and throughout the |
occupied precisely those same shoes as the plaint

was, again in the plaintiffs' words, similarly si

plaintiffs for purposes of marriage because he, t
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serious long-term relationship with an individual of the same
Sex.

THE COURT: I'm not sure what you mean by "for

purposes of marriage." What is the fact that you rely upon
that Judge Walker was in a relationship for purpo ses of
marriage?

MR. COOPER: Your Honor, this is the plaintiffs’

formulation --

THE COURT: | understand what they said about
themselves. When you said Judge Walker was in pr ecisely the
same shoes, I'm asking what fact you cite to me t hat he was in

a relationship for purposes of marriage?

MR. COOPER: Your Honor, the fact that he has
publicly announced that he is and has been for 10 years in a
relationship with another person, a physician.

THE COURT: So the argument is that if you're in a
10-year relationship, that by definition means th atitis for
purposes of marriage?

MR. COOPER: Your Honor, that -- that is the metric

that the plaintiffs have, and the parties have co nsistently
identified as the couples who -- in common sense and in the
context of this case, the couples who are in the kind of
long-term relationship that one would ordinarily and normally
expect to have an interest in marriage and to be, as | say, the

plaintiffs themselves say, similarly situated.
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THE COURT: But you would concede that that is an

assumption; that is, it doesn't necessarily follo w that a
ong-term relationship is for purposes of marriag e. You can be
n a long-term relationship without being in it or the

purposes of marriage, correct?

MR. COOPER: That's true, your Honor. There are
ong-term relationships of a variety of kinds.

THE COURT: So what distinguishes one from the other?
What distinguishes a long-term relationship for p urposes of
marriage from one that is not?

MR. COOPER: Your Honor, the very fact that two
individuals are in a relationship such as the one that Judge
Walker disclosed publicly, in a relationship --

THE COURT: I'm giving you the choice between the

two. If you concede that people can be in the ki nd of
relationship that you say Judge Walker had withou t being for
the purpose of marriage and you can with the purp ose of

marriage, what distinguishes between the two?

MR. COOPER: Your Honor, there are platonic

friendships that, for instance, are long term in nature, and
that do not -- and that do not normally lead to a marriage in
any way.

THE COURT: What do you mean "platonic"?

MR. COOPER: But a relationship that is --

THE COURT: What do you mean "platonic"?
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MR. COOPER: | mean, non-intimate, non-sexual
relationships.

The clear understanding of the media report and J
Walker's public statement --

THE COURT: Let me go back to "for purposes of

marriage-like relationship?
MR. COOPER: It bespeaks the commitment that "long
term” necessarily implies, your Honor, yes. Itb espeaks.

And in this case, the formulation of "long-term

relationship," "serious relationship," "committed relationship”
have all been used interchangeably without, you k now, any
difference in the understanding of the parties or the Court in
terms of what is being said on that score; that i s, that these
are individuals that the plaintiffs themselves ta ke pains in
their complaint to say they are involved in long- term

relationships with individuals of the same sex.
THE COURT: Now, but their relief was not sought to

remain in a long-term relationship. There was no thing about

the case that they brought to the Court that thre atened their

marriage.” In other words, you're using that to mean that if
you're in a long-term relationship, you are enjoy ing, at least
o some extent, the same kind of commitment that is enjoyed by
people who are in a long-term marriage. Because there are
short-term marriages as well, but -- and so is th at your point?
That the length of the relationship alone convert sitinto a

udge
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ong-term relationship.

Both they and Judge Walker could have remained in a
ong-term relationship without it being affected by the
proceedings. What they were seeking to do was to change their

relationship in some way.

And so what is it? What fact would you cite to t he
Court that Judge Walker had an interest in changi ng his
relationship as opposed to simply being in it?

MR. COOPER: Your Honor, there are several points

that | would make with respect to the specific qu estion:
Whether or not a reasonable person with knowledge of all the
facts would conclude that -- would conclude that Judge Walker
would have, or would be expected to have, in the Supreme
Court's formulation in the Liljeberg case, an interest in

marrying his long-time partner.

Again, Judge Walker, in the plaintiffs' own words ,

was similarly situated to the plaintiffs for the purpose of
marriage because he was in and has been in a long -term
relationship with his partner. That is the funda mental premise
upon which the plaintiffs have advanced their cla im in this
Court.

THE COURT: But you're using a proposition to restate
the proposition. I'm asking you to tell me what fact you would

have the Court rely upon to suggest that Judge Wa lker wanted to

change his relationship; not maintain it, but cha nge it.
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To say that he wanted to maintain and had maintai ned
a long-term relationship doesn't -- doesn't put h im in the
shoes where what the plaintiffs were doing would advance any
nterest that he had, unless you cite to me some facts that he

was desirous of the relief that they were seeking

MR. COOPER: Your Honor, the question under at least
A55(a) is whether or not there is an appearance a nd whether or
not someone with knowledge of all the facts.

The key problem here is we have knowledge of one

fact, which the plaintiffs and which common sense tells you
that is -- is a premise, a common premise of thos e who are
interested and would be expected to have an inter estin

marriage. That is a long-term relationship.

But we don't have the further fact -- and by the way,
the key point is that that was never disclosed by Judge Walker
at the time this case was filed or at any time du ring the
litigation of the case, that fact, a relevant fac t to the issue

of disqualification.

THE COURT: You have gone on to another question, but

| will leave that question unanswered by you then as to whether
or not there are any facts to suggest that Judge Walker wanted
to change, other than the fact that it was long t erm.

MR. COOPER: Well, your Honor, the very fact that

that long-term relationship was not disclosed is a fact that

the Supreme Court has made very clear is itself o f great
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relevance to the question of whether one would ha ve cause to be
concerned, cause to reasonably question the judge 'S
mpartiality. The fact that a --

THE COURT: That's what | mean. You've gone to a

different question. I'm trying -- | thought that you were
going to respond to my question, and | said | wil | leave it as
unanswered. When you started to speak, | thought you wanted --
that you might challenge that as no, | have answe red it. There

s something to indicate he wanted to change.
Do I understand you to say that the evidence that he
wanted to change his relationship is because he d id not
disclose the relationship?
MR. COOPER: Your Honor, that is one of the facts
that one would -- that one -- a reasonable object ive
observer --
THE COURT: How does the failure to disclose the
relationship serve as evidence that he wanted to change the
relationship?
MR. COOPER: The fact that he -- there are two facts,
your Honor, with respect to his non-disclosure.
The first one is he did not disclose that he was
standing in the same shoes as the plaintiffs with respect to a
long-term relationship with a member of the same sex. He did

not disclose that fact --

THE COURT: Okay. Let's elevate this. Let's elevate
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this to a different level.
Do you accept -- since you're arguing under 455(a
do you accept that the reasonableness standard un
only has the requirement that the person know all
but that they not make a judgment based upon spec
MR. COOPER: No, your Honor.
THE COURT: You don't accept that?

MR. COOPER: | do not accept that.

),
der 455(a) not
the facts,
ulation?

THE COURT: In other words, the reasonable person can

speculate about what the reason might be for the
impartiality of a judge. It doesn't have to be b

reason. It could be based upon speculation.

MR. COOPER: If there is a fact that the judge has

not disclosed, such as in this case, any interest
in marrying his long-time partner, then that --
THE COURT: Well, that presumes that he has an
interest. There has been no evidence what he had
interest.
So you -- the disclosure that | thought you were
citing to me earlier was the relationship, not th
marrying. And so now you're suggesting to someth
haven't seen in the record. Maybe you have it, b
seen it.

MR. COOPER: No, your Honor. There's two

propositions with respect to the nondisclosure he

lack of

ased upon

he may have

such an

e interest in
ing that |

ut | haven't

re.
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One is what we now know is a 10-year relationship

that Judge Walker is in and was in throughout the litigation
that he did not disclose. That is clearly releva nt to whether
or not he has an interest that could be substanti ally affected

by the outcome of this proceeding.

The second point that he did not disclose and he

still has not disclosed is whether he has an inte restin
marrying his long-time partner. If there's an an swer to that
guestion -- and there is an answer to that questi on, maybe it
is no. But if the answer to that question is yes , then we
would submit to you it is quite clear that (b)(4) required his

non-waivable recusal from this case.
THE COURT: Back to (b)(4).
MR. COOPER: Yes.

THE COURT: Here is what | was about to do. | was

about to ask a series of questions about the reas onableness
test. You told me that the reasonableness test w ould allow
speculation. | thought you were going to answer that, but you

went someplace else.

Let me ask this. Under the reasonableness test,
it reasonable to make a decision about the impart iality of a
judge based upon bias or prejudice?

MR. COOPER: | apologize, your Honor. I'm not sure |

follow your question.

THE COURT: In other words -- I'm always hesitant to
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adopt the reasonable person test because it perso nifies the
reasonableness test as though it's a human being. We all know
that it's a hypothetical -- it's not a person. | t's a standard

that we're using.

So does the standard used for judging reasonablen ess
allow bias or prejudice to play a part in that st andard? In
pther words, can you be reasonable and biased; or can you be
reasonable and prejudiced; or must the Court as a standard for
udging reasonableness, exclude any bias or preju dice? That's

the question.

MR. COOPER: | think when the Court looks at whether

or not a reasonable person in possession of all t he relevant
facts to the disqualification issue would have a basis for
reasonably questioning the judge's impatrtiality, | don't think
the judge should assume that this reasonable pers on is somehow
biased.

But the Court has made clear that this reasonable

person is not a judge, is not a lawyer, is not so meone who is
involved in the judicial process; but is, rather, a lay person,
a lay person.

THE COURT: Where do you get that? I'm sorry. You

said something that | -- did you answer my questi on? You
believe that you cannot be biased or prejudiced a nd be a
reasonable person? | never got a straight answer . lwas

trying to get that down, because it's important t 0 me to
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understand your position on this.

THE COURT: | haven't either. I'm asking you.
MR. COOPER: Yes. And | haven't seen any
jurisprudence that addresses this question.
THE COURT: | haven't either. I'm asking you.
MR. COOPER: Well, my view of it would be that, no,
the reasonable person should be someone who is no
fashion biased one way or another on this.
THE COURT: All right. Now, let's take it another
step.
If the reasonable test would not include bias or
prejudice, does the reasonable test also incorpor
constitution anywhere? In other words, although
test is one that is based on facts, must it also
with the Constitution?
In other words, if people on the street thought i

was okay to take away the civil rights of people,

reasonable, even though it's inconsistent with th

Is there such a thing -- let me ask it this way - - as
A reasonable bigot, or a reasonably biased person ,ora
reasonably prejudiced person, or a bias or prejud ice
nconsistent with reasonableness? That's what I m trying to
ask.
MR. COOPER: | have never seen a Court or a decision
speak to --

tin some

ate the
the reasonable

be consistent

t
would that be

e
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Constitution?

MR. COOPER: Your Honor, I think the question is
whether or not the reasonable person, lay person, would have a
reason to question the judge's impartiality.

THE COURT: | understand that. But in doing so does
the -- do the requirements of the Constitution bi nd what is
udged as reasonable? That's why | have trouble with the
reasonable person.

There's lots of people who might ignore the

Constitution in their daily lives, but that's not the test that
we should use, is it? The test is reasonableness , Objective
reasonableness, and doesn't it require that we fo llow the

Constitution in that judgment?

MR. COOPER: Your Honor, | think -- | don't think |
see any -- any consideration where that would be relevant to
the reasonable person's judgment, taking all of t he facts and
circumstances --

THE COURT: So if the reasonable person thought that
a black judge should recuse him or herself from a civil rights
case, that would be sufficient to recuse the judg e?

MR. COOPER: No, your Honor.

THE COURT: Why not?

MR. COOPER: Because, your Honor, a -- a reasonable

person would not consider that a black judge any more than a

white judge was for that reason alone somehow bia sed or
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mpartial.

THE COURT: Why not?

MR. COOPER: Because that would not be a reasonable
person, your Honor. And it would not be admissib le for that
reasonable --

THE COURT: | agree with you. Although they might
not articulate their judgment by reference to the Constitution,
what | hear you saying is that -- because there a re some
societies where those precepts may not be applica ble. There
are caste systems. There are class systems. The re are other
circumstances where people might be reasonable un der those

circumstances.
But our test of reasonableness that we use in our
country will not allow us to discriminate on the basis of race,
or gender or sexual orientation, correct?
MR. COOPER: It will not allow us to assume that
people who have any of those characteristics are for that
reason somehow biased or impatrtial -- or partial, excuse me.
THE COURT: Is there anything with being in a
same-sex relationship which by definition would ¢ ause a
reasonable person to believe that a judge would b e incapable of
being unbiased?
MR. COOPER: There is only -- it depends upon the

guestion, your Honor. It depends upon the questi on.

THE COURT: My question, or what other question are
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you talking about?

MR. COOPER: It depends upon what the issue is before

THE COURT: I'm sorry. There were so many parts of

that, | didn't follow how Don't Ask, Don't Tell ended up in
that.

Would a reasonable person assume that just becaus
judge is gay, that judge would be incapable of be ing impartial
ina Don't Ask, Don't Tell case?

MR. COOPER: No, your Honor.

THE COURT: So that would a reasonable person assume

solely because a judge is not in a relationship t hat the judge

is partial toward relationships or not -- or no r elationships?
In other words, is there anything automatic about

of these assumptions or must it appear by somethi ng other than

status? | think that that's what the cases say, that you

simply can't assume that a judge who takes an oat h to uphold

the law and to decide fairly is incapable of doin g so.

MR. COOPER: Right. Exactly, your Honor, yes.

this judge. If the issue before this judge is DontAsk , Don't
Tell, it's hard to imagine how a judge who is -- who is g ay or
esbian or a judge who is gay or lesbian and is i n a long-term
relationship with their partner somehow has any p articular

nterest in the outcome of that case or would oth erwise --

their partiality, their impartiality would otherw ise be
guestioned.

€ea

any
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THE COURT: So what it that you cite to the Court
that would be a basis for the Court finding that a reasonable
person would find Judge Walker incapable of follo wing his oath?

MR. COOPER: Your Honor, the question isn't whether
he's incapable of following his oath. In fact, t he question of
actual bias is not relevant --

THE COURT: | said a reasonable person. I'm not back
to before. I'm still at (a).

What is it that would lead a reasonable person to

assume that Judge Walker was incapable of followi ng his oath?

MR. COOPER: Your Honor, if a reasonable person knew

that Judge Walker was in a long-term relationship with his
same-sex partner and that Judge Walker had an int erestin
marrying his same-sex partner, a reasonable perso n would have a
reasonable basis on which to question whether Jud ge Walker was
impartial in sitting on a case that his decision would impact

directly in a "yes" or "no" way his own interest.

So the question is, from the continuum of a perso n
who is gay, to a person who is in a same-sex long -term
relationship, just like the one that the plaintif fs have
premised their arguments on, and is interested in being
married, that continuum is a very large continuum ; but the

closer you get --

THE COURT: Here is what | want to highlight for you.

| find it significant that you have added each ti me you've
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assumption.

that.

stated that proposition that the knowledge that t
an interest in marrying the partner, and you must
decidedly because you have done it several times.

highlight that for you so you can say no that's n

But if that is a part of your argument, that that

must appear, then | want to tell you I'm going to

that that must appear. I'm simply making the poi
submission to you, is no one could reasonably dis
judgment or deny that an individual who is in pre
same shoes as the plaintiffs -- that is, in a lon
same-sex serious relationship -- and that is inte
getting married, that someone who is those shoes
on this case under either (b)(4) or (a).
THE COURT: And, again, you repeated that same
situation, right? And | don't know whether or no
hear me. | recognize my voice, but I'm not sure
Now, you have each time repeated that "interest i
marrying,” correct?
MR. COOPER: And so, well, then, let's back up and
let's look at what we do know. Let's look at wha
and what we don't.

We do know now since April of this year that Judg

he judge has
be doing that
| want to

ot the

hold you to

MR. COOPER: Well, your Honor, it is not my argument

nt that in our
pute in our
cisely the
g-term
rested in

could not sit

t-- 1 think |

you hear you.

t we do know
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Walker has now publicly disclosed that he is in a 10-year
relationship with his partner. That is something that is very,
very relevant, we submit, your Honor, to whether or not Judge
Walker is in the same shoes as the plaintiffs. A nd we would
submit to you that Judge Walker was bound, becaus e of its
relevance, to disclose that when the case was ass igned to him.

He was also bound, your Honor, we submit, to disc lose
as well the necessary question which follows from that, which
follows from an admission that he is similarly si tuated, to use
the plaintiffs' own words, to the plaintiffs in t erms of the

existence of a long-term serious relationship.
He must also then --

THE COURT: Let me -- let me -- let me interrupt you

because you have raised the disclosure question s everal times
and so | want to ask a direct question on that, b ecause it
seems to me that you read 455 as requiring disclo sure.

Now, | haven't seen that in the language, so | wa nt
to ask: Where do you get the requirement that th e judge

disclose? And | want to ask it as a hypothetical

In a case where race is involved, sometimes

disclosure is not discussed by the cases because there is often
an obvious racial characteristic of the judge. | n our society
we still are burdened by the classifications that were imposed
upon us in an earlier generation, which | believe are largely

inadequate and irrelevant.
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But, let's assume that race is obvious, so that

you're dealing with a situation such as a judge, a female judge
who has been -- who has suffered sexual assault, been raped.
Not obvious. Does that judge under 455 have an o bligation to
disclose in a case that involves sexual assault t hat she has

suffered that in her past?

MR. COOPER: Your Honor, that's a tough question.

don't -- | don't, obviously, see how the judge's own personal
nterests could be substantially and directly aff ected by
the -- by the outcome of the proceeding before he r--

THE COURT: No. 455(a) is not a direct interested
effect. It's if a reasonable person. If a reaso nable person
knew that the judge had herself been raped, would a reasonable
person question her impartiality?

MR. COOPER: And, your Honor, | was making a point
under (b)(4).

But under (a), the question would be, | would
certainly submit, significantly closer and --

THE COURT: "Significantly closer." Meaning, yes, a
reasonable person would; or, no, a reasonable per son would not?
| don't know which side you're closer to.

MR. COOPER: Your Honor, | think it is a closer call
whether or not a reasonable person that was in po ssession of

all the relevant facts would conclude that the ju dge's

impartiality could be reasonably questioned if th ose facts were




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

54

disclosed, and | believe those facts would need t

to the parties.

n keeping with 455, judges have an obligation to
ntimate details about their background, such as
you, as an example, being abused as a child, any
matters which pertain to a case that is on trial,

not be presumed to be capable of setting their ow
background aside and deciding the case on the mer

would be a -- that's the rule that you would have

you establish is the one that the Courts of Appea
articulated, and it is that the judge must disclo
information that the judge thinks that the partie
lawyers would consider relevant to the question o
disqualification.

THE COURT: So if the judge doesn't think that it be
relevant, the judge need not disclose it?

MR. COOPER: If the judge doesn't think that the
parties and their lawyers would consider that rel
disqualification, then the judge wouldn't have to

But the point is, it is a broad standard. It
includes information that the judge might believe

herself and conclude would not support a meritori

motion, but nonetheless it gives the parties the

o be disclosed

THE COURT: So you would have me rule that in the --

disclose

-- I've given
of those
and should
n personal
its. That

me establish?

MR. COOPER: Your Honor, the rule that | would have

Is have
se any
s or the

f

evant to

disclose it.

himself or
ous recusal

opportunity to
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consider it and to -- if they believe it would su pport a
warranted recusal motion, make that motion and, a Iso, make
their arguments on appeal.

The cases are really quite clear that the judge's

responsibility is really very broad in that respe ct, and the
udge doesn't have --

THE COURT: So in this case Judge Walker need not

have disclosed his sexual orientation because the plaintiffs --
the defendant-intervenors have taken the position that that was
irrelevant to them. They don't base this motion on that,
correct?

MR. COOPER: That is correct, your Honor. And we

have made that clear from the beginning when the first news
reports started to surface on that question; that that is not
something we regard as being relevant to the issu e of

disqualification.

But in conjunction with a long-term relationship with
his partner, we believe that, your Honor, is clea rly relevant
to the issue, and its relevance comes right out o f the pages of

the plaintiffs' own papers.
THE COURT: But it would be only if it were a

relationship where he was interested in marrying, wouldn't it?
MR. COOPER: No, your Honor.

THE COURT: | thought that was your point; that if he

thought that the lawyers would take the matter se riously
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because it was in the same shoes as the plaintiff s who wanted
to marry, the fact that he's gay or in a relation ship wouldn't
be the need to disclose. It would be the fact of -- the
ong-term relationship is your marker for wanting to marry, as

| hear your argument.
MR. COOPER: We believe that that would be a fact and
was a fact that he did have an obligation to disc lose.
THE COURT: But if he did not regard it as a desire
to marry, he would not need to disclose it, corre ct?
MR. COOPER: If he -- if he concluded that he did not
have a desire to marry?
THE COURT: Well, he wouldn't have to conclude it.
He would know.
MR. COOPER: Yes.
(Laughter.)

THE COURT: So if that was his feeling, no

requirement to disclose, since his sexual orienta tion is not an
issue and the long-term relationship is only a su rrogate for
desire to marry, if he made the reasoning, that, "Well, | don't
have any desire to marry. Sexual orientation is irrelevant to

the case. There is nothing to disclose."
MR. COOPER: No, your Honor. Our submission is that
he would have to disclose.

THE COURT: What?

MR. COOPER: Whether he had an interest in marrying
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his partner --
THE COURT: Right, but if he would --
MR. COOPER: (Continuing) -- he has to disclose that.
THE COURT: That he would have to disclose. Anything
short of that, he would not have an obligation to disclose.

MR. COOPER: No. If he had no interest in marrying
his partner, he would have to disclose that.

THE COURT: The lack of interest?

MR. COOPER: Yes. Yes, your Honor.
(Laughter.)

THE COURT: Stay in order, please.

MR. COOPER: He would have to disclose the fact of

his interest, whether it was that he had no inter est or that he
had an interest in getting married. That would b e -- he would
not have the discretion not to disclose that plai nly relevant
fact.

THE COURT: | saw you had three minutes left. You
might want to reserve some of that for rebuttal, unless you
already have.

MR. COOPER: I don't believe that | have.

THE COURT: And | don't want the closeness of my

guestions or my attitude in asking questions to b e a signal to
you or those of you who are watching this of any cavalier
attitude toward these. These are important quest ions and |

regard them as important, and | really appreciate the struggle
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that you're having in answering them. There was probably the
same kind of struggle earlier when race or gender were raised
n this context.

This is, as far as my research shows, the first ¢ ase
where a same-sex relationship is the subject of t he question
with respect to disqualifying a judge. Soitis important that
we treat it seriously and get it right.

MR. COOPER: | believe that you are right, and |
appreciate those remarks.

But | will take at least a few seconds out of thi S
rebuttal time to say that in the case that the pl aintiffs, |
think, trumpet as one of their lead cases, what w e believe is
one of ours, United States against Alabama , where Judge Clemon

sat on a case involving desegregation of higher e
judge recognized that his knowledge with respect
children's interest in attending one of the colle
there in Montgomery was something that he had to
had to disclose, and he disclosed that he was awa
interest by his children in attending those schoo

was the critical --

ducation. The
to his

ges at issue
disclose. He
re of no

Is. But that

THE COURT: This was a case -- | know Judge Clemon.

This with a case involving university. His child
point, | don't even think had gotten to high scho
was -- so I'm not sure that the case clearly is a

as to whether or not he disclosed one way or the

ren at that
ol. Soit
n indication

other about
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the interest of his children in college.
| take judicial notice that the interest that
children have with respect to college is often ve
You might not know it until the day they tell you
want to go to college. So it doesn't surprise me
case the issue was not well met as to whether or
an obligation for disclosure.
And so | will allow you some brief time to commen
the end. Thank you very much for your argument.
MR. COOPER: Thank you, your Honor.
THE COURT: Let's take a break at this point. It's
about 20 of the hour. We'll come back in about 1
about five of the hour.
(Whereupon there was a recess in the proceedings
from 10:34 a.m. until 10:52 a.m.)
THE COURT: All right. Mr. Boutrous?
MR. BOUTROUS: Thank you, your Honor.
Your Honor, this motion is frivolous, offensive a
deeply unfortunate. But | guess it shouldn't com
surprise because throughout the history of civil
litigation in this country, there has always been
a litigant seeking to stop recognition of equal r
everyone, to challenge judges who are members of

group that is litigating. And there is a solid w

authority dating back decades. Every single time

ry elusive.
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kind of issue has been raised, whether it be race
gender, religion, the courts have rejected it.
The other facet that I'm going to address today,
Honor, is two-fold. In addition to the merits of
argument, is the standard which the Court raised,
of review, which Mr. Cooper did not address.
And, also, that dovetails with the complete
untimeliness of this motion. It's plainly untime
62.1, which is how this motion arrived back in th
under Rule 60(b), which establishes extraordinari
standards for upending a judgment.
And | think the Court referenced at the end of th
last session that this was an important issue, an
with that, your Honor. We hope that this Court w
motion and make clear that the Federal Courts wil
this sort of baseless challenge to the authority

of federal judges in the Federal Courts.

First, I think Mr. Cooper's argument based on his

complete inability to respond to the Court's ques
evidence concerning the fact that they have premi
motion on, this intent to marry, makes absolutely
matter what they say in their motion or what Mr.
today, their motion is targeting Judge Walker's s

orientation. No matter how they try to camouflag

matter how they try to dress it up, they are chal

, ethnicity,

your
this

the standard

ly under Rule
is Court,

ly high

d we agree
ill deny the
| not tolerate

and integrity

tion about the
sed their
clear that no
Cooper said
exual
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sexual orientation.

The fact is that Judge Walker is gay, it should n ot

be any surprise that he has a relationship. And,
makes no sense. That's how -- one of the definin
being gay is having relationships with people of
gender. And, in fact, that was one of the propon
arguments during the trial. So it's not some new
the judge was having a relationship. That would

expected, assumed as a matter of common sense.

in fact, it

g features of
the same
ent's big

s flash that

have been

They're challenging Judge Walker because he's gay

There is no question about it. And this notion t
"Well, it's not because he's gay. It's because h
relationship and he didn't disclose it." That's

kind of argument that litigants have made in gend
race cases. There is always an effort to sort of
we're not attacking the judge because of their st
something else."

Judge Higginbotham in the famous
that we have cited, where he explains the litigan
him because he gave a speech to a particular grou
always something else that's added into the mix t
deflect from the fact the litigants are challengi
based on their status as a member of the group wh

be affected by the case.

hat they say,
e has a
exactly the
er cases, in
say, "Well,

atus. It's

Pennsylvania case
ts challenged
p. Thereis
otryto
ng a judge

ose rights may

Judge Mukasey, future Attorney General, but then
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Judge Mukasey when litigants challenged him, basi cally because
he was Jewish, called it the same rancid wine in a different
bottle.

And that's what we have here, your Honor. There 5

no support, for this motion whatsoever.

THE COURT: Now, let me -- you would agree that
although relationships can be a feature that gay and lesbian or
bisexual people have, it is not necessary that th ey beina
relationship to be gay, lesbian or bisexual?

MR. BOUTROUS: That's correct, your Honor, at any

given point.
THE COURT: So intellectually it is possible to make
the distinction, and it would be error on the par t of the Court
to -- | would be making the same error you're acc using the
plaintiff of, is to presume that because of your sexual
orientation you are in a relationship, wouldn't i t?
MR. BOUTROUS: I'm not asking -- you're exactly
right, your Honor. There is no presumption eithe rway.
In fact, one of the problems | think with
Mr. Cooper's argument was he's basically assumed -- he kept
saying that Judge Walker, without any evidence, i s similarly
situated. He is in exactly the same shoes as the plaintiffs.
Well, just because people are gay and in
relationships doesn't mean they are all alike. H e's just

engaging in this stereotyping like everyone is th e same.
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As your Honor was pointing out, people can be in a
relationship, short-term, long-term; maybe they w ant to get
married, maybe they don't, maybe they like the re lationship
they are in. Relationships are evolving, fleetin g. That's why
this notion that there was some disclosure requir ement, where
would it stop? What level of disclosure would ha ve to occur?

But | agree with your Honor that there shouldn't be

presumptions here. There has to be evidence.

And this goes to the point -- the Court asked Mr.
Cooper this a number of different ways and the qu estion was
left unanswered. There is no evidence that Judge Walker

intended to get married, none whatsoever.

In the Second Circuit, in the case that was broug ht

against Judge Chinn and ultimately resulted in a sanction

order, where the litigants tried to recuse or dis qualify Judge
Chinn in the Second Circuit in the District Court , Second
Circuit said: When you come into court and part of your
argument hinges on the status of someone as being part of a
minority group, then you better have really stron g factual
evidence. There is a very high burden when you s ay somehow

that is connected to the disqualification motion.
Here they don't have any. And this goes, your
Honor -- I'm going to come back to the timeliness point.

THE COURT: Let me see what your response is to "they

don't have any." | suppose the more charitable w ay of saying




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

64

t would be, they don't have any direct evidence.

But what | hear from the defendant-intervenors is
they say that this is circumstantial evidence of
marry by virtue of being in a marriage-like relat

What do you say to that as circumstantial evidenc

MR. BOUTROUS: Your Honor, these disqualification

motions are not meant to put federal judges on tr
they -- the proponents come in here, you know, a
gfter the fact and say they have circumstantial e
the judge might have wanted to get married becaus
relationship. That is not the standard.
And that's why | -- | hesitate to use too many
adjectives and adverbs here, but | find it really
that they have come into court after all this tim
publicly reported that Judge Walker was gay in Fe
2010.
THE COURT: Well, there were public speculations.
There weren't reports.
MR. BOUTROUS: It was reported in the
Chronicle . A judge who was a close friend of -- reported in
the article, talked about Judge Walker's sexual o
regard to this particular case. It's on the reco

proponent's counsel, Mr. Pugno, commented in the

saying, "We're not going to mention anything abou

I'm going to come back to the merits because |
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could -- | don't want to make this all about time
because | think this goes to a really fundamental
court system.
But then in June, this is -- February was before
udgment, right after the trial ended. TheninJ
closing arguments, full day of closing arguments.
June 16th, a year ago this Thursday, five days la
Times reported that -- again, talked about how Judge Wal
ppenly gay and that he had a companion who attend
him.
So that was on the record. This news flash of a
relationship was in the news in June of 2010. An
April, your Honor, this -- I've got to read this
it was, again, reported in August after the judgm
after the judgment from Judge Walker, this is a q
proponent's lawyer, who put on a witness in this
"The bottom line in this case from our
perspective is and always will be about the
law and not about the judge who decides it,
Campbell said.” This was James Campbell.
"It's just something that collectively as
a legal team we have decided in going up
that's what this case is. The appellate

courts are going to focus on the law."

So they had decided as a legal team not to raise

liness,

issue for our

the
une we had
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ter the L.A.
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ed events with
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ssue almost a year ago, before the case went up on appeal.
Then when they got to the Ninth Circuit and saw t hat the Court
and the judges had serious questions about standi ng and the
matter sent over to California, they raised this -- they, |
think, decided to take the low road and throw thi s Hail Mary
pass and try to recuse Judge Walker after he was off the bench,
when he couldn't address these issues. Itis, | think, really
not worthy of the federal courts and not worthy o f this case.

The other thing about their arguments in terms of
this disclosure --

THE COURT: Let me look down that road, not that |
would wish to go there. But if this motion were to be granted
and the judgment vacated, if the judgment is supp orted by the
record and the law, what would be the harm?

In other words, you would get a new judgment by a

different judge who would not be burdened by what the
defendant-intervenors claim to be a threat to the integrity of
the judicial process and presumably everybody wou Id be in the

same position they are in now, but for the delay.
MR. BOUTROUS: | think there would be a number of
harms, your Honor.
First, it would -- it would do great damage to ou
legal system and society in trying the notion tha t gay judges,

unlike judges from different races and ethnic bac kgrounds and

genders and religions, can't sit fairly in a case that involves
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ssues that might have a bearing, where there is an equality
ssue that might affect them. In case after case the courts
have rejected that argument, and it would be a ho rrible

development.

And that's why I hope this Court will make clear --

not only deny this motion, but make clear that ga y and lesbian
ndividuals stand in the same footing as other in dividuals in
minority groups and can be trusted, when they put on that robe,
to be fair and impartial and to adhere to their o aths, and it

can't be based on speculation and innuendo.
THE COURT: The key to your argument, though, is |
have to find that it's because Judge Walker is ga y, that is the

real basis of this motion.

Would you make the same argument with respect to the
guestion | put to you about what's the harm? We just simply go
back and reset, if | conclude that the defendant- intervenors
are genuine in their pointing to the long-term sa me-sex

relationship as their sole basis?

MR. BOUTROUS: I think it would still foster that

perception, your Honor, that the proponents and t heir allies
have been making an issue out of the fact that th e judge is
gay. It would hurt the public's confidence in th e judicial
system even if this Court -- and | don't think -- | think even
if the Court rejects or doesn't reach my argument , that they

are attacking the judge because of his same-sex r elationship
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and because he's gay. That it still will be perc eived that
that's the reason, and that would be terrible.

This is the first case. This is a case that has

gotten enormous attention. We had a three-week t rial. We had
summary judgment briefings, full-day hearings. F or the
proponents now to come into this Court and try to disrupt that
based on this utterly flimsy speculation and thes e assaults on
Judge Walker's integrity, is -- it's over the top . It does not

meet any standard.

And, your Honor, on this point about the

relationship, they knew Judge Walker had a relati onship based
on these reports in June. They had an obligation to look Judge
Walker in the eye and say, "Your Honor, we unders tand this is
not a secret, but we wanted to raise this issue." If they were
going to wait until the case was on appeal and th e judge

retired to raise this issue, that is -- it's --

THE COURT: Where do you find their obligation? |
haven't found any obligation. There is a 144 pro ceeding, if
they believe the judge is biased or prejudiced. Is that what
you're referring to?

MR. BOUTROUS: There's a couple places. 144, but,

also, your Honor, the Lilieberg case from the U.S. Supreme
Court, which is a Rule 60(b) case. Their big cas e. It doesn't
support them at all. But there the Court said th at was not a

case where there was neglect or lack of diligence
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And in that case the disclosure that the Court wa
talking about there wasn't the kind of disclosure
Cooper is talking about where a judge has to get
bench and basically say, "Here's what | think. H
what happened to me. This didn't happen to me."
of disclosures. But the Court said under 60(b) t

very, very strong diligence requirement.

that Mr.

up on the
ere, this is
Those sorts

here is a

In the Gallo case, also from the Ninth Circuit which

we cited, makes clear you can't lay in wait, lay
until you are a disgruntled litigant and you've |

raise these issues.

So Rule 60(b) has a timeliness requirement. We h

got a final judgment here. And they've showed ex
diligence. They not only knew about these facts
facts here a year ago, but they disavowed that th
raise this issue in this Court. If that doesn't
terms of timeliness and lack of diligence under
Rule 60(b), Rule 144, basically every rule in the
think anything would.
| think this is just the classic kind of case, yo
Honor. They -- their backs are against the wall.
see another way out. They put on two witnesses d

trial. They think they're going to lose.

in the weeds
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THE COURT: | am not inclined to use timeliness as a

basis. | will consider that, but | am not inclin

ed to not
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reach the merits of this motion on the grounds th
ate.
| sense -- there is this Rule 62, which allows th
motion that is before the Court. It also says it
timely. It seems to me prudent, given the import
ssue as you're pointing out, not to simply say,
too late.”
And then the question would be on appeal from tha
decision, the question would become whether or no
reasonable to come to a decision on timeliness, a
not willing to do that.
You said you were going to address the standard o
review | should be using. Maybe that would be th

| should have you do.

at it's too

must be
ance of this

"Well, this is

tit's

nd I'm just

e first thing

MR. BOUTROUS: Yes. Let me go back to that and go

back to the merits, your Honor. Absolutely.
The standard of review, I think there are two
components to it. First, because the proponents
maybe where the timeliness point comes in. Becau
proponents did not raise this issue before Chief
the way they should have, there is no factual rec
that -- the factual records in the other cases th
that all the parties cite, those came out when a

was made and the judge explained things in his or

about their background, their activity. They did

-- and this is
se the

Judge Walker
ord here

at they --
recusal motion
her opinion
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Walker a chance to do that. So there is no factu
here.
And | think the City's brief, City of San Francis
brief does an excellent job on Pages 5 and 6 of t
how -- here we're talking about plain error. Thi
ust, you know, absolutely obvious conflict. No
bones about it.
We are very far from that. It's the opposite of
that. So | think it's an extraordinarily difficu
for them to meet because they didn't raise it bef
Walker and didn't obtain factual findings.
Secondly, | think the Rule 60(b) standard. Rule
60(b) -- when we're talking about Rule 60(b)(6),
very high standard, extraordinary circumstances.
come into court after a judgment has been entered
has been appealed and seek relief, when you could
it before, it's a very high standard of proof. T
be a grave injustice, and they don't meet those s
the least.
So | think that's the standard of review, your Ho
The proponents do not meet it. They admit in the

they cannot rely on speculation, conjecture and t

al record

alking about
s has to be

question. No

It standard

ore Judge
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tandards in
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he like.

THE COURT: What would be the difference between my

reviewing this matter for plain error and denovo?

MR. BOUTROUS: Well, I think -- I guess in this case

co's

nor.
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since there is no factual record it, | think the Court could
deny it on, you know, denovo --

THE COURT: It's not on a factual record. The motion

s based on a factual showing. Namely, their cla im is that the
2011 interview was their first knowledge of the | ong-term
relationship upon which they base their motion. And so the
timeliness issue is whether that was -- that made the motion
timely or not.

But let's assume I've gotten beyond that and I'm now
looking at the motion and | am trying to decide, and I'm
honestly asking for help here, whether or not thi s is denovo
reviewed -- and I'm not quite sure, quite frankly , what | would
be doing in a denovo review -- or a plain error r eview, since
the only error would be the failure to recuse. | wonder what's

the difference between the two?

MR. BOUTROUS: Your Honor, in the denovo review the
Court would be interpreting Rule 455 and the lega | standards
that are there and applying them to the facts her e.

And in terms of the legal question, maybe | can - -

No. 1, they don't meet those legal standards. De novo --
assuming all the evidence they've put in, everyth ing that
they've got, which is basically nothing, that the judge was in
a relationship, and apply those standards denovo to that

factual record.

The plain error rule would be, look, you know, th ey
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don't have a single case that supports them. The
single case that suggests disclosure should have
here. They don't have a single case that comes ¢
establishing the disclosure requirements or the r
requirements they want.
So, clearly, even if they -- if plain error appli
they lose right away. The Court doesn't even hav
Rule 455(a), Rule 450(b)(4). It's just such a st
doesn't meet the plain error rule and the Court ¢
it that way.
But on the merits -- and | know this Court has ma
clear. As | said at the outset, | do think it wo
for this Court to clearly and forcefully say that
does not meet the 455 standard.
And let me start, if it's okay, with Rule 455(a).
THE COURT: | will let you go on that. It just seems
to me problematic. I'm not frequently putinap
district judge, to review the decisions of my col
so the standard is something that's important for
articulating how this issue should be handled in
It's frequently not the subject -- if it is a 144
situation and it goes to another judge, that judg
it denovo. There is no record. You're just look

problem.

And it seems to me that probably the better way t
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t would be denovo, and that way there is no occa sion to argue
that the lower standard might have resulted in a different
result.

MR. BOUTROUS: I think that may be right, your Honor.
But on the plain error, | think you raise a very good point.
| think here Judge Walker is presumed. He's not
presumed to have wanted to get married. They kee p saying that.
That's the opposite. Judges are presumed to foll ow their oaths
and to act impartially, No. 1.
No. 2, Judge Walker was bound by Rule 455.
No. 3, Judge Walker determined that there was no
basis for disclosure or recusal --
THE COURT: Well, that's implicit, but not on the
record.
MR. BOUTROUS: But | think we can presume that he
followed the law. That's what --
THE COURT: Of course, but you can't presume anything
beyond that.

MR. BOUTROUS: That's correct, your Honor. But |

think that presumption, without more, in this con text where the
proponents did not raise these issues explicitly themselves
before the judge, is entitled to a great degree o f deference as
well.

But that said, your Honor, | hear what you're say ing

with just looking at these issues. We're not afr aid of what




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

75

they put forward, the facts they put in order or
principles they put forward. They are wrong as a
and as a matter of fact.
And let me start with Rule 455(a). Your Honor as
Mr. Cooper about whether a biased person could be
person, and -- for purposes of Rule 455(a). And
no. And that is because I think, as your Honor w
reasonableness is infused with and informed by co
standards and equal protection.

That's why in cases of race, ethnicity, gender,
religion, the courts have said that someone's sta
member of a minority group -- and they can't get
here, because it would be relevant to them that J
was gay if he was in a relationship. It would be
he was heterosexual, if he was in a relationship.
reason it matters to them is that he's gay.

But courts have said, when we look at 455(a), it'
unreasonable to assume that a member of the minor
would not act partially, and impartially and with
simply because they might have some benefit that
of the same group would get. That's what the cou

that principle alone refutes and defeats this arg

That's what their argument comes down to; that Ju

Walker, as a member of the class, the group of pe

the Court, might get a benefit because equal prot
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strike down discriminatory laws that might affect
are the kind of issues that courts have said over
not warrant recusal and disqualification under Ru
And | think, again, the fact that Mr. Cooper was

able to produce any evidence --

THE COURT: | think most of those cases have been

under (b)(4), however. They mix both. In fact,
was trying to get your opponent to be more precis
| think as the courts have discussed these matter
there are circumstances where the motion is made
lawyers make motions on every ground they can thi
including their motions under (b)(5), as well as
But the (b)(4) analysis having to do with the
diminimus nature of the interest and the fact tha
are members of the society, who might benefit as
society are mostly (b)(4) kind of analysis.
But your argument, which is an interesting one, i
that that same should be applied to (a); thatar
person would not presume that a judge who is a me
society, who enjoys a benefit collateral to just
of society, is not presumed to be partial in any
haven't seen that direct connection made in the ¢
can cite a case to me that does that, | would be

MR. BOUTROUS: I think -- | think Judge

Higginbotham's in the Commonwealth of Pennsylvania

him. Those
and over do
le 455(a).

not

that's why |
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about that.
THE COURT: Now, that case is interesting. It's an
earlier case. It's before they amended the statu te.
MR. BOUTROUS: Correct.
THE COURT: And I do -- there is some language there
that might bring it into the (a) context, but I' | review that

to see whether or not | can rely upon that case.

MR. BOUTROUS: And I'll go back and look, too, as
well, your Honor, because there is sort of a -- a s Mr. Cooper
was doing, a melding together of the two standard S.

But | think it's absolutely compelled by the

Constitution that if it would be unreasonable as a matter of
law -- and here, | must say, the proponents of Pr oposition 8
are unreasonable. They are taking an unreasonabl e position.

No reasonable person would call into question a | udge's
partiality, impartiality and lack of bias because of their
gender in the case, just as 455(a) would not coun tenance doing

that in any other case involving a minority group
So I think that has to be the right rule. And I Il
go back and look and just see which cases tie it most closely

to that standard.

And | do want to go back. Proponents do not cite one
single case, not one, under any factual scenario where the
status of the judge is being part of the minority group. Even

cases where the judge was part of the class, in t he City of
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Houston case, actually part of the class that was being
adjudicated, no Court has ever held that a judge
recused under any standard because of that.
They have taken this -- they are advocating a new
standard that is extraordinarily extreme and woul
damage to the notion that our federal judges make
decisions based on the law, not on who they are,
personal beliefs, not on their personal desires o
or thoughts. And | think that's why Courts have
down this road that they are trying to take this
On Rule 455(b)(4), your Honor is exactly right.
Courts have used that language in the

Alabama case --

THE COURT: Let me -- | do this just to make sure |

understand the limits and the breadth of your arg
In other words, you're correct. There are judges
have not been disqualified even if they are membe
class. This is not a class action in this case t
before the Court.
But would your argument go so far to say if the C
did accept that Judge Walker was intending to mar
therefore, was on all fours with the plaintiffs'
that would lead -- that would not lead a reasonab
guestion his impartiality?

MR. BOUTROUS: | don't think it would or that it
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should, your Honor. And it would not meet the st andards of

A55(a). It think it has to be more direct.

The proponents keep sayings Judge Walker was sitt ing
as a judge in his own case. Judge Walker didn't have his own
case. He didn't have any indications in the exte rnal world
that he had sought to get married and was rebuffe d.

THE COURT: Okay. Let's stay with this. Okay. So,
say that again. In other words, if the Court fou nd that under
different facts -- because | agree with you that | don't see

the facts here are direct evidence of an intent.

But if there were facts that the Court accepted a S
proving that Judge Walker intended to marry his p artner and now
was assigned this case, a reasonable person would not call into

question his impartiality? That's your argument.
MR. BOUTROUS: That's our argument, your Honor.

THE COURT: And so where would it -- in other words,

it sounds to me like the next statement you would make is,
"There are no set of circumstances that would cau se Judge
Walker's impartiality to be questioned in this ca se."

MR. BOUTROUS: No, your Honor. | would not say that.
| think it's a great example. See if you do.

It occurred to me because the proponents kept say ing,
"The judge was sitting in his own case." The Aetna versus

Lavoie case from the U.S. Supreme Court, which the propon ents

cited, | think, in their brief and it's cited in some of the
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pthers. It was a due process recusal case. Int
who had written an opinion recognizing a cause of
Alabama for a certain tort, it turned out that ju
named plaintiff in a class action asserting that
So the judge had recognized a cause of action tha
helped the judge in his own case that was pending
courts.
That's the kind of situation we're talking about,
either that or where there is a financial interes
out the judge has a direct financial interest in
dispute and is deciding the case. Those kind of
The -- Section 455(a) doesn't go beyond that. |

think there is a good argument --

THE COURT: Allright. Let's go to Judge Clemon's

situation. That was a case where the judge who w
a case having to do with integration of the tradi
institutions in Alabama. The case was being brou
Alabama State University, which was the tradition
college system, by faculty, students from that in
served as the appointing authority or been involv
appointing the members of the board, had been inv
of the facts that led up to what was being cited

of the case. And at least in that case one judge

that that would be a basis of his disqualificatio

What's your position on whether that was sufficie
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for disqualification?

MR. BOUTROUS: I think, if | remember right, the

ultimate ruling was because Judge Clemon had been involved in
itigation that exposed him to factual and eviden ce in the
case --

THE COURT: Among the things that | cited, yes.

MR. BOUTROUS: | think that, you know, that's

different.

But the other things, participating -- and Judge
Higginbotham talked about this. Participating in litigation of
a similar type, in organizations, on litigation o n similar

issues, discrimination issues.

As Judge Constance Baker Motley noted in the case --

the Sullivan and Cromwell case, where judges -- | udges come
from the world and the bench and they are involve d in issues.
We want them to be involved in society so they un derstand
what's happening. Again, some of our greatest ju dges were

great lawyers who participated in cases.

So I think it's very, very, very, very strict

standard before we start taking judges out becaus e of
participation in organizations or cases before th ey became
judges.

| think there, it was just a unique situation. |

think, kind of on top of everything else, was the fact that

there was some overlap with the evidentiary recor d that was
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pobtained outside the courtroom. | think that --

THE COURT: I'm still struck by your argument that

even if there were evidence accepted by the Court that Judge
Walker desired or intended to marry, that he coul d under (a)
remain.

Now, (b) might be a closer question, but (a) is t his
abstract reasonable standard. And so | perhaps d on't need to
go there, but it is -- it is an argument that bea rs close
examination.

MR. BOUTROUS: Your Honor, if | could just address

that briefly? Because it's something that I've t hought about a
lot here.

One of the problems is the notion of what a perso n at
any given moment desires or intends or thinks. U nder their
view, well, what would happen? Let's think about it, Judge
Walker. So the judge was there. On day one of t he trial
they're thinking, you know, | don't really want t 0 get married.
Day four, marriage sounds pretty good, | think I Il get

married. End of the trial, | don't know.

When we're talking about these things about a jud ge's
thought process and intentions and beliefs, it ge ts too
difficult. It gets too intrusive.

THE COURT: But (a) requires us to take a broad

approach. Itis clearly not an interest, but as | think about

the 455(a) standard, it says -- it starts out wit h: Even if
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there is no interest, then we want to avoid the a
mpartiality and we want to do that in a way -- a
ppponent emphasized when he opened his argument,
might be questioned. Not whether it is or whethe
to be, but where it might be questioned.
And so, as | said, | believe that the argument yo

making unnecessarily, | think, bears closer scrut

ppearance of
S your
it's where it

ritis right

ure

iny.

MR. BOUTROUS: Your Honor, | guess one of the things

| would just say -- because you don't have to go
is no evidence. They have no evidence. They are
They say they couldn't make their motion sooner b
didn't want to speculate. They are speculating n
They say they couldn't make their argument earlie
things were appearing in newspapers.
We know they are willing to make recusal motions
against judges based on news articles. They tried
Judge Reinhardt. They filed a motion to recuse i
appeal to knock Judge Reinhardt out of the case b
significant part on news reports about his spouse
So the Court does not need to go there, but | do
think this notion of drawing these lines when we'
about civil rights, when we're talking about the
citizens to equality and fairness, the ability of

sitting or a judge from another minority group, a

guestion is equality. And all citizens have an i
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that.
And if we start going down the road and slicing i
too thin and focusing on what the judge might be
feeling, then I think there are going to be peopl
who are going to convert that into something that
and that suggests that judges will not be allowed
where they are a member of a group whose rights a
And | think that's just a very, very, very, very
path. And the Court's have never gone there. Pr
come up with a whole new standard of recusal, a w
standard of disclosure.
And Rule 455 -- if | can just segue to disclosure
a moment. The only mention of disclosure in Rule
455(e). And Rule 455(e) only applies where the |
determines that there is a basis for disqualifica
asks the parties, the litigants, if they are will
that disclosure -- | mean, that basis for disqual
There is no pre-floating deposition of the judge,
disclosure, disavowal requirement, which is what
are suggesting; that you not only have to say: H
don't -- here is what | want to do. Here is what
me. Here is what didn't happen to me. Here isw

want to do. None of that is in Rule 455.

put things on the record, but there is no require
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e in society
suggests bias
to hear cases
re at stake.
dangerous
oponents have

hole new

for
455 is Rule
udge
tion and then
ing to waive

ification.

the proponents
ere is what |
happened to

hat | don't

Id

ment in Rule




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

85

A55. Again, | think it would be very dangerous t

road.

this right, the

example, the

To go back, your Honor. [ think, if I'm remember
McDraw case from the Second Circuit, the

Judge Chinn case where the partialit

was being challenged based on his ethnicity and h

participation in organizations and the like. And

said, a suggestion that a judge -- well, first, t

Courts have repeatedly held that matters such as

ethnicity are improper bases for challenging a ju

impartiality. So | think they were talking about

Circuit's --

0 go down that

ing

y of the judge
IS

the Court

he Court said:
race or

dge's

the Second

THE COURT: The disclosure is not as important to me

in the context of those cases because many times

| draw a lot of my analysis from the case, for ex

the judge is Episcopal. There is no way to look

and know that they're Episcopal, | assume. So th

cases the judge did disclose that he was Episcopa

it's obvious.
ample, where
at a person
ere in those

MR. BOUTROUS: | don't think so, your Honor. | think

that cases where the judges are of a particular r

background,

case --

this -- | mean, same would go for Mor

THE COURT: And I think there is a case involving

Judge Noonan, where he disclosed that he was Cath

he didn't disclose it, but it was on the record t

eligious

mons. This
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Catholic.

So those are the cases that I'm mindful of with
respect to this disclosure issue. In other words , Is there a
different process that should be used when recusa | is based on

something that is not obvious?

MR. BOUTROUS: No, your Honor, not in this area,

where it goes to the status of the judge. The pr esumption is
that the judge will follow the law and be fair an d impartial no
matter what their personal views are. And | thin k the

religious example is a good one.

This case, there's all sorts of evidence about
the Mormon Church's fighting to get Proposition 8 passed,
and its funding the campaign, and the statements about why

Proposition 8 was necessary.

And under a proponent's theory, | guess, that wou Id
mean -- and how it would be bad for the world and religion and
religious liberty and First Amendment rights and all those
sorts of things. But we never argued, and we nev er would
argue, that the judges need to disclose their rel igious
affiliation, their religious beliefs, their perso nal beliefs.

That chips away in a terrible way --
THE COURT: | won't require you to speculate about
what you would have done if this case had been as signed to a

Mormon judge.

MR. BOUTROUS: | understand, your Honor. And I'm not
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even going to go down that road, but | think it's the same sort
of thing. Courts do not require that, that -- di sclosures like

that, even if it's not obvious.

And | think it's just a dangerous thing. We assu me
all federal judges will decide cases based on the law, no
matter who they are and no matter what their back ground is.

THE COURT: If that's the presumption, when does it
get set aside? How would you articulate the kind of fact that
would reasonably bring the judge's impartiality i nto question?

MR. BOUTROUS: Well, | guess | gave one example where

you had a judge who had the exact same claim pend ing and then
recognized the claim. Very direct. Where the ju dge had an
extraordinarily close relationship with a party o r a litigant

that may -- and some of the rules suggest familia I

relationships, but I think there could be situati ons where the
relationships were so close with the actual litig ant before the
Court.

THE COURT: Well, that's governed by (b)(5), right?
| mean, that relationship test is already in the rules. You
don't have to rely upon (a) for that.

But is your argument that beyond (b)(5), there wo uld
be a room for a 455(a) challenge?

MR. BOUTROUS: | think there probably could be, your

Honor. If there was just some set of circumstanc es that would

create -- for a reasonable observer, some set of circumstances
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that made it seem that one side had a huge advant age over the

other, | think that could create an issue.

Another example would be in the Caperton case, in the
U.S. Supreme Court, where the Court held under th e due process
clause -- but | think this could go under Rule 45 5(@) --
campaign contributions to a judge that were so si zeable, even
though that wouldn't necessarily -- that wouldn't fall under
the (b)(4), and we don't have campaign contributi ons in federal
court.

But for a judge, things of that nature that are
objective and that don't require an examination o f the judge's
personal views and thoughts and personal life and the like.
Because | just think it's just really -- it's bad for the
federal courts. It's bad for federal judges. It 's not

justified here.
Judge Walker conducted an extraordinarily fair
proceeding, your Honor.

Again, kind of going back to the videotape issue,

it's -- if people -- people watched the trial and if people saw
how the trial was conducted, it was extraordinari ly fair to
everyone. And it was a lengthy process, but done expeditiously
and fairly. So it's really demeaning to bring th IS motion.

THE COURT: Let me make a comment about that and

perhaps ask a question.

My assumption is that this motion by the interven ors
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s a motion that requires me to test whether or n
Walker should have recused himself upon assignmen
And although they have cited to me various things
during the trial, | had thought to confine myself
guestion and not to consider what happened during
the trial because there is an appeal. That will
merits of the case and what happened during the t
would not be the subject of this consideration, a
would not look to to support their motion or to o
motion what happened during the trial, but merely
he was in a same-sex relationship when the case w
him and, as they add, didn't disclose that during
the trial.
Is it your argument that | should, almost as an
evidentiary matter, now watch the trial and use t
basis for deciding whether or not he should have
himself under (a) or (b)(4)?
MR. BOUTROUS: Two points, your Honor.
One, the proponents do argue that the Judge's rul
show impartiality.
THE COURT: Partiality or impartiality.
MR. BOUTROUS: Patrtiality. Thank you.
They argue -- that argument, | think, as the Cour

suggesting, is really foreclosed by the

the Supreme Court, which says rulings during the
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appeal. They are not for recusal motions, but th ey do make
that argument. We think it's baseless. And your Honor is

correct, that shouldn't be part of the inquiry.

That said, since they've raised it, the Court has the
videotape of the trial. It shows how fair -- how the judge let
the proponents make all their arguments. It was a very civil
proceeding. It was a very cordial proceeding, gi ven the nature
of the issues, | think, on both sides. Judge Wal ker treated
everyone with a great deal of respect. Letin al | sorts of
evidence on both sides. Considered the evidence thoroughly.

The reason | raise that is because proponents do
challenge his rulings, including his ruling that Proposition 8
is unconstitutional.

THE COURT: Well, | asked the question because at

this point | don't intend to go back. | intend t o adhere to
the notion that that is the subject of appeal and that my
judgment would be based on the grounds stated and should not be

influenced by what happens during the trial.

But if I go the other way and | use (a) as the
standard, is your argument that | should use the reasonable
person sitting watching that trial to see what th at reasonable
person would think of the trial?

MR. BOUTROUS: | don't think you would have to do

that, your Honor. | think that -- that the analy sis would be

looking at the rulings, looking at the nature of the arguments
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that they made. The Court could look at the actu
evidence, what happened at the trial, in terms of
that.
But, | guess, let me back up. The Court could lo
at it that way. | think a reasonable person look
Judge Walker conducted the trial, watching the vi
trial would absolutely reject the notion that he

but impartial and fair.

whether or not | regard the reasonable person tes
continues to operate throughout the trial, as opp
point of the random assignment of the case to the
obligation to recuse. Because there would be no
Judge Walker's -- at least so far as what | hear
for the motion. There wouldn't be any difference
of his being in the relationship as the trial pro
therefore, the recusal obligation, if it existed
beginning, it existed throughout. But it does se
in a different case, that might be important.

Let me ask another question having to do with the
reasonable person now that we're on it. What's 'y
with respect to whether the reasonable person kno
Sometimes it's articulated in the cases as someon
knowledgeable about the facts. Does the reasonab

know the law?

THE COURT: Well, so that -- | might need to clarify
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MR. BOUTROUS: | think in this context we have to

assume it's a reasonable person who understands t
ncluding the Constitution, and that -- because o
goes back to a point you made with Mr. Cooper. T
determine, well, people just don't understand the
then we're at sort of the mercy of a majority who
understand that the Constitution precludes gettin
thrown off cases because of their sexual orientat

So | do think it is infused with the law and the
cases, | think, take that approach; that that's -

THE COURT: | haven't found one. | was looking for
that language. So | understand the argument. I
inviting your position on it because it seems to
knowledge of the facts is clearly a basis that th
about, but knowledge of the law is something that
discussed in terms of what lawyers or judges do.

And so part of my -- part of the motive for my
guestion is to say -- to respond to the argument
Is the reasonable person someone who is judging f
disclosure what the lawyers would wish the judge
is it a standard that's independent of what the |
or would wish to have disclosed?

MR. BOUTROUS: | guess | look at it this way, your

Honor. When we look at a reasonable person in to

example, we look at what the laws are in informin

he law,
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hen what if we
se issues and
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someone acted reasonably.

And it seems to me we would do the same thing her

that we would look at the framework of the laws i
and how things operate and determine whether impa
be reasonably questioned. We think here the answ
no. Judge Walker is a respected jurist.
The bottom line is proponents are challenging him
the judgment because he is gay and is in a gay re
That is an improper basis for disqualification.
comes far too late. The fact that they didn't ma
argument earlier shows that they know it never ha
And maybe I'll just close. | think my time is no
gone.
But one point, your Honor. They have admitted th
have known about these issues for a long time. N
said it was in the newspaper and they decided not
fact that the judge was gay, but throughout the c
made arguments publicly and in their briefs that
seen anybody make in a court before, in a federal
on discovery rules and other rules calling the ju
And even though they weren't attacking Judge Walk
point because of his sexual orientation, | think
were -- they were attacking his rulings in that w
get that point across in that manner, which | fin

offensive.

n a society
rtiality would

er is clearly
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The argument
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| hope the Court will deny this motion today and make

clear that this is not a proper basis for a motio nin the
federal courts.

THE COURT: Well, it does seem to me that once you

start trying a case, it's okay to be biased becau se that's what
s going on. They are trying to persuade you to one side or
the other. It's that bias that is not based on t he merits that

we are always concerned with.
Thank you very much for your argument.
MR. BOUTROUS: Thank you, your Honor.
THE COURT: And | was hopeful that the last 45
minutes wouldn't all be used, but the floor is yo urs.

MS. STEWART: Thank you, your Honor. | don't think

they will be.

| want to jump right into your distinction betwee n
Section 455(a) and the (b) subsections. Ina num ber of the
cases -- and | can't cite you one off the top -- but have made
the observation that the (b) subsections are real ly sort of
specific instances in which a reasonable person w ould be likely

to have a concern about bias.

And so | think the reason that the cases often fo cus
on the more specific rules is that when the patte rn fits the
interest kind of rule, they discuss it in terms o f the specific
example. But when they hold that judges, for exa mple, can't be

disqualified on the basis of an interest that's h eld in common
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with many others in a public matter, they are nec
the reasoning of those cases would not -- would b
counter-veiled if the Court were to hold that Sub
would require recusal.
And | want to again mention the
In Re Houston
the children of the judge in part. That was one
for recusal. And in the City of Houston
udge and her husband having, at one point in the
the case, been voters in the City of Houston, and
African-American voters, and it was a Voting Righ
In both of those cases the courts ruled in a way
was broader than just the question of how clear w
children might some day attend the university, or
it that the particular votes of the judge and her
be diluted.
And the courts said, you know, the problem with t
ruling that would disqualify based even upon chil
well go to the university is that it threatens to
close. It comes dangerously close, | think, is w
Eleventh Circuit said, to disqualifying any minor
that a rule that would do that is intolerable. A
Court were to simply sort of switch gears and say

disqualify under Subsection (a) because a reasona

might find that interest too significant and want

essarily --
e

section (a)

US v Alabama and the

cases, which, as the Court knows, one was about

of the grounds
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disqualification,” it would circumvent the entire
those two cases.

| also wanted to mention on the 455(a). | don't
remember specifically very many of the cases that
specifically talked about Subsection (a), apart f
b), but one is the Feminist Women's Health Center
was a Ninth Circuit case in which Judge Noonan wa
recuse and he says in his -- it's a very brief op
that he's applying an objective reasonable person
sounds to me very much like that was a 455(a) cas

And you know, it was a religion case and the clai
was not just that he was a Catholic and that the
involved -- | think it was contraception or abort
his religious beliefs might get in the way, but t
beliefs were fervently held.

And | think that case is significant because it
really is -- goes to the issue of how subjective
What are we supposed to disclose about our belief
and is that a workable standard?

That sort of takes me to another point that | wan
to address. That was this idea that a judge has
disclaim any interest in the case, which is reall
proponents here are saying; that the judge had to

intent to marry. And that if he doesn't disclaim

be presumed to have that interest. And that kind

reasoning of

-- which ones
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case. That

s asked to
inion, but
standard. It

e.

case
ion, and that

hat his

do we get?

S Or our views

ted
a duty to
y what the
disclaim any
it, he will

of a test,




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

97

you don't find that in any of the cases.

If that were the test, we would inspect to see,
again, you know, one of the best examples is cont
And | want to also remind the Court that the Subs
provisions also require recusal not only if the |
nterest, but if his spouse, his in-laws, his sib
parents or his children have an interest.

So let's just take a case involving mortgage
foreclosure standards. So if the judge or his ch
parents or his brother-in-law own a house, does h
disclaim that if he issues a ruling that favors b
opposed to lenders, that none of them will benefi
in a contraception case, does he have to disclaim
his wife engage in family planning or don't? I m
they don't? Or that his children won't use contr

| mean, these kinds of inquiries into people's
intimate lives are not required. There is no dis
requirement.

And | think it's not just unworkable. It turns t
standard, the standard of being a presumption tha
carry out their duties and that they will recuse
they -- if there is a subjective reason they can’
And to say, "Well, if you don't disclaim an inter

presume that you're biased" flips that presumptio

is just no law to support that.

raception.
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| also just want to touch quickly on kind of the
narrowness of the issue before the Court. | agre
everything my colleague said, but | think we're r
to talk about whether the judge is gay. Because
his reply brief and in his arguments today, conce
gay wasn't grounds for disqualification. And as
couldn't have contested, he couldn't argue otherw
the case law is really clear; that intrinsic pers
characteristics don't work.

And we're also not really here to discuss the fac
that he had a relationship, because that was disc
earlier articles; that he had a companion who was
who attended events with him. And that didn't pu
proponents on notice of any kind of concern about
really does boil down to -- and | think your Hono
it in some of your questioning -- this 10-year du

But it's also not about the nature of the
relationship, because there is nothing in the ear
or in the April 2011 article that talks about, fo
whether Judge Walker even lives with this partner
have financial commitments to each other, whether
have a domestic partnership or some kind of contr
arrangement. We don't even know if they are marr

half dozen states that allow it or in California

passage of Prop 8 or in the dozen or so countries

e with

eally not here
Mr. Cooper, in
ded that being
we know, he
ise because

onal

losed in

a physician
t the

bias. So it
r focused on

ration.

lier articles

r example,

, Whether they
they -- they
actual

ied in the
before the

that allow




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

99

same-sex couples to marry.
All we know -- and this motion is based entirely
the notion that duration of a relationship alone,
means that it leads to an interest in marriage.
You know, the plaintiffs say that -- that it's no
being gay. It's not being in a relationship. It
But they also concede that speculation doesn't wo
speculate. You can't rely on innuendo. And, yet
exactly what they are doing. They are asking thi
speculate because Judge Walker had a relationship
duration, those facts alone, that he intended to
didn't marry his partner in 2008; that he didn't
the laws of the other states or countries that al
that the main impediment to him marrying is Propo
So | would submit to the Court whether the
relationship is two years, five years, ten years
years, it doesn't matter. The Court can't specul
what's the nature of the relationship and what's
And if it infers anything, it has to infer from t
the judge didn't disqualify himself and didn't di
full opposite of what Mr. Cooper would have the C
that he doesn't have an interest in the case that
him be unable to hear it in a fair way.
| think... Last, | just want to mention again th
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case, but also a case called Christian
Exxon that are cited in our briefs. You know, in a numb
different contexts, that having an interest that
common with a large number of people in a public
sn't disqualifying. And that's really the rule
this case, and it's really the rule that is the b
the end to that analysis.
And the reasons for that rule are good reasons an
they have, in part, to do not only -- not only, b
do with the desire to have a diverse bench and pe
different life experiences and not to -- not recu
based on personal characteristics or the kinds of
that go along with those personal references. An
that's the rule that the Court should apply and d

motion.

Thank you, your Honor.

son and a case called

er of
is shared in
matter
that governs

eginning and

ut in part to
ople that have
se people
associations
d I think

eny the

THE COURT: Thank you, counsel. And thank you for

shortening your argument.

| would allow you a brief rebuttal, five minutes?

MR. THOMPSON: Thank you very much, Chief Judge Ware.

| appreciate that. | have a few quick points to

First of all, Mr. Boutrous spent most of his time
his argument here, as he has in his brief, attack
argument that not only do we not make, but we hav

as counsel for San Francisco has noted. We have

make.
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pur motion or our submission to the Court is foun
Judge Walker's sexual orientation or, for that ma
beliefs or values that he might have.

This is not a case like Judge Noonan. We recogni
that Judge Higginbotham, Judge Noonan, Judge Motl
these judges that brought their own experiences a
values and beliefs to the bench can be and are ex
trusted to put those to the side. This isn't abo
beliefs. This is about whether or not the judge,
disclose publicly a long-term same-sex relationsh
partner, disclosed something that should have bee
earlier, your Honor, because it was relevant to t
his potential interest in the case.

The Court -- and --

THE COURT: | hesitate given the short time | have

given you, | see a difference between a case brou
Court because a judge has failed to disclose, and
what statute or rule that would be in that issue,
failure to disclose context, and a motion to set
judgment because the judge was disqualified.
Now, it seems to me that failure to disclose migh
appropriate in some sanctioned way or something o
but it doesn't seem to me that | read 455 as sayi
shall be disqualified, if the judge fails to disc

Seems to me the disclosure becomes irrelevant if
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you're allowed to bring the motion, because you'r e here. You
know what it is that you are seeking to base it o n, as long as
I'm not denying you a hearing. | can see if | de nied your
hearing, you could say "I'm prejudiced because th e failure to
disclose didn't give me a hearing." But once you have a
hearing, what relevance does the failure to discl ose have?

MR. THOMPSON: Your Honor, the failure to disclose,
the fact that was not disclosed now makes clear t hat Judge
Walker was in the shoes or very close to being in the same
shoes as the very plaintiffs that were before him

THE COURT: How does that follow from the failure to
disclose? It seems to me that would follow from what he might
have failed to disclose, but not the newer to dis close.

MR. BOUTROUS: It does. But, your Honor, the failure

that he disclosed that, and its relevance to the

disqualification issue, is recognized in Lilieberg by the
Supreme Court as an independent reason, an indepe ndent reason
that the judge didn't disclose something that the reasonable
person would recognize as relevant to the issue, didn't
disclose it. That's an independent reason for co ncluding that
the judge's impartiality might reasonably be ques tioned, the

fact of the failure to disclose.
THE COURT: But both things have to be there. In
other words, the failure to disclose isn't an ind ependent

basis. It's the failure to disclose and what is disclosed is a
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pbasis, correct?

MR. COOPER: Yes, your Honor.

THE COURT: All right. But I'm willing to -- I don't
know what | would do if | were merely being asked by you to
take some action for failure to disclose. Thatc eases to be of
moment to me at this point.

I'm now looking at what he failed to disclose and
the -- whether that constitutes a basis of disqua lification.

MR. COOPER: Your Honor, that is correct. What it is

that he failed to disclose is a fact, and the fac t that he
didn't disclose it is a fact. Both of which --b oth of which
go to whether a person in possession of all the f acts might

question his impartiality.

And the third issue, again, to come back to the

question of his failure to disclose his interest, if any, in
marriage. If he had disclosed his long-term rela tionship with
his partner, it would have been incumbent upon hi m to also then
disclose whether or not he has an interest in mar riage.

Just as it was incumbent upon Judge Clemon in United
States against Alabama to disclose what his knowledge, his
knowledge, his state of mind was with respect to his kids; his
son's, in particular, interest in attending one o f the
Montgomery area schools. And he disclosed that h e had no
knowledge of any such interest. It was incumbent upon himto
do that.
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He could not have said, just as Judge Walker coul d
not have said here, that, "Maybe | have interest and maybe |
don't. 1 don't have to disclose it." He could n ot have said
that, your Honor, because that is a fact critical ly relevant to
the question of his -- of his disqualification in the case.

Mr. Boutrous says the only way that Judge Walker

would have been disqualified in this case is if h e had his own
case on file. Your Honor, 455 is not that libera l, let's say,
fo what a judge can sit on as he sits in his own case.

My time -- would the Court indulge me in light of ,
perhaps, the fact --

THE COURT: How much indulgence are you asking for?

MR. COOPER: Just a couple moments, your Honor.

THE COURT: All right. A couple minutes.

MR. COOPER: Thank you so much, your Honor.

With respect to the timing -- and | know the Cour t
has said it's not going to rule on timing. We wo uld not be
here today, but for the disclosure of the long-te rm
relationship. We weren't here before that. We h ad all of the
incentives that they say we had. We never came h ere. And it's
my representation to the Court we wouldn't be her e today, but
for that. So that explains the timing with respe ct to our
motion here.

The Court asked about standard of review. | thin k

the Court is right. This is denovo. This is as if the case
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had come to you under 144. That is our position.

| don't think | fully understood your question ea

And with that, your Honor, | will thank you for y

ndulgence for the extra time and thank you for y

here today.

THE COURT: Well, | really appreciate the quality of

the briefing and the quality of the argument that
presented with respect to this issue. | understa
mportant case to the parties given the amount of
that you've done, if that's any measure of it. |
important issue to the courts whenever a question
not a judge should have recused him or herself is

before the Court.

It is my intent to give you a written decision.

iS my intent to give you a written decision quick
frankly. | would like to say by in about 24 hour
know how that goes. Sometimes -- and you've cite
cases to me that | haven't paid attention to. |

at those and see whether or not they would requir

consideration.

The problem has occupied me since the motion was

first made. | have been thinking about it as you
been filed. Of course, | have been looking at th

| do find that | am in a position where | can giv

ruling so that you can move beyond this and go ba

I'm sorry.
rlier.
our

our attention

has been

nd this is an
litigation

t's an

of whether or

brought

ly, quite

s, but you

d a couple of
want to look

e greater

r briefs have
is issue. So
e you a quick

ck to the
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pther matters in this case that occupy your atten tion.

So, this is all now electronic, so I'll post it a
quickly as | can. Thank you all for your argumen t.
THE CLERK: Allrise.
(Whereupon at 12:01 p.m. further proceedings

in the above-entitled cause were adjourned.)
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