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QUESTION PRESENTED

Whether systems of de jure denigration of gay
Americans are permissible under the United States
Constitution.

(1)
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STATEMENT OF INTEREST

This brief is submitted by organizations represent-
ing people—gay and straight alike—who are diverse
in their beliefs and backgrounds but who share
the conviction that gay and lesbian Americans—
wherever they might live—are entitled to legal
equality under the Constitution of the United States.'
These twenty-eight amici curiae are non-governmen-
tal organizations from twenty-three states whose
laws, to varying degrees, deprive legal equality to gay
people from cradle to grave. These states have
constructed systems of de jure (by law) denigration of
gay citizens. Millions of gay citizens live in these
states, including many of the states now urging this
Court to preserve laws that both offend the Constitu-
tion and do harm to the lives of gay Americans.
Amici curiae urge this Court to affirm the constitu-
tional rights of all gay Americans by protecting their
fundamental rights and by adopting heightened
scrutiny to review laws discriminating against gays
and lesbians.

The Utah Pride Center is a non-profit organization
based in Salt Lake City that serves Utah’s lesbian,
gay, bisexual, and transgender (“LGBT”) community.
The Utah Pride Center advocates on behalf of gay
Utahns and operates programs for the benefit of
individuals and families throughout the Inter-
mountain West. The de jure denigration in Utah
is illustrative of hostile laws that exist in states
represented by this brief’s other amici curiae.

' No counsel for a party authored this brief in whole or in part
and no such counsel or party made a monetary contribution
intended to fund this brief’s preparation or submission. Letters
from all parties consenting to the filing of this brief have been
submitted to the Clerk.



2

The Campaign for Southern Equality, an organiza-
tion based in North Carolina, advocates across the
South for the full equality of LGBT people under
federal law. Equality Federation supports LGBT
organizations engaged in state-level advocacy in 40
states. The other statewide organizations promoting
these values and joining as amici curiae are Equality
Alabama; Arkansas Initiative for Marriage Equality;
Equality Arizona; Equality Florida; Georgia Equality;
Add the Words, Idaho; Indiana Equality Action;
Kansas Equality Coalition; Kentucky Equality Feder-
ation; Forum for Equality Louisiana; Equality Mich-
igan; Mississippi Safe Schools Coalition; Montana
Human Rights Network; Equality North Carolina;
Oklahomans for Equality; The Equality Network
(Oklahoma); Equality Ohio; South Carolina Equality;
Gender Benders (South Carolina); Tennessee
Equality Project; Equality Texas; Equality Virginia;
People of Faith for Equality in Virginia; Fair
Wisconsin; and Wyoming Youth Proud.

SUMMARY OF THE ARGUMENT

The ultimate question before this Court is whether
gay Americans must continue to live as second-class
citizens. Millions of Americans reside in states that
have constructed systems of de jure denigration of
their gay citizens. These discriminatory state laws
have been amplified at the federal level by the De-
fense of Marriage Act (“DOMA”). Too many laws
throughout the United States say to gay Americans:
You are not equal.

At every stage of life—from the moment a child has
an inkling of being gay, through adolescence, adult-
hood, and sometimes beyond the grave—gay Ameri-
cans are haunted by laws that deny the existence of
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gay people, demean them as lesser human beings,
deprive them of fundamental rights, and denigrate
their lives and familial relationships. More than
two-thirds of gay Americans now live under such
discriminatory state laws, and the existence of these
laws harms all Americans.

The arc of history is bending towards justice for
gay Americans, but paradoxically, the last two
decades have also brought intensified discrimination
against gay people in some places. The dignity
promised to gay Americans in Lawrence v. Texas is
now being denied in many states. Systems of de jure
denigration were hastily erected in the years after
the prospect of marriage equality first emerged into
the public square. The tide of public opinion has
turned in favor of fairness and equality, but these
systems of legal discrimination remain firmly
entrenched.

The Constitution demands that all gay people—and
not merely those fortunate to live in certain states—
are entitled to the blessings of liberty and the
promise of equal treatment under the law. The
Judiciary should embrace its responsibility as a co-
equal branch of government and enforce the Con-
stitution’s guarantees of due process and equal
protection of the law for all, including gay Americans.

This Court once helped the nation on its journey to
become a more perfect union by using judicial review
to dismantle the systems of de jure racial segregation
that once reigned in many states. This Court has
also recognized rights attendant to citizenship for
women by applying heightened scrutiny to laws that
discriminated on the basis of sex.
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Today this Court should affirm the constitutional
rights of gay Americans by again adopting the judi-
cial tool of heightened scrutiny, which will ensure
that gay Americans will not be second-class citizens
or strangers to the law. The promise of America will
not be realized until there is legal equality for gay
Americans everywhere—not just at Stonewall and in
Seneca Falls, but also in Selma, Sacramento, and
Salt Lake City.

ARGUMENT

I. SYSTEMS OF DE JURE DENIGRATION
OPPRESS GAY AMERICANS IN MANY
STATES.

This nation has made remarkable progress towards
recognizing and achieving legal equality for gay
Americans in the last two decades. Nevertheless,
there are places in this country where pockets of
prejudice have deepened. The cases at bar should not
be resolved without deciding whether, by coincidence
of birth or residency, some gay Americans must
remain subject to de jure denigration by their home
state.

Since this Court’s decision in Romer v. Evans, some
states have constructed comprehensive systems of
de jure denigration of gay citizens. The State of Utah
is among the jurisdictions that have enacted both
statutes and state constitutional provisions that tar-
get homosexuality and gay people for disfavored
treatment. As explained below, this legal regime
negatively impacts gay citizens at every stage of
life—undermining the hopes and human potential
that liberty seeks to foster.
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For example, Utah’s educational laws require the
inculcation of a negative view towards gay people; the
state has waged a campaign over two decades to
deter gay teens from joining Gay-Straight Alliances,
preventing them from finding safety and support in
public schools; the state has adopted both a constitu-
tional amendment and statutes that deny gay couples
access to the rights, responsibilities, and benefits of
legal marriage; and the state has effectively prohib-
ited gay couples from legally adopting children. The
State of Utah has also excluded its gay citizens from
any legal recognition or protection from discrimina-
tion. Gay Utahns have been made strangers to the
state’s laws.

Unfortunately, Utah’s system of de jure denigration
is not unique. Of the estimated eight million Ameri-
cans who publicly identify as lesbian, gay, or bisex-
ual, the majority now live in states that have singled
out gay people for overt discrimination and official
disparagement. Numerous states, including Utah,
have education laws that demean gay students. In
addition, many states have abridged the rights of
same-sex couples to form and legally protect their
families. And more than three dozen states ban
marriage equality for same-sex couples by constitu-
tional amendment, statute, or both.

Like all citizens, gay Americans and their families
are entitled to respect and legal equality. Instead,
these systems of de jure denigration inflict unneces-
sary and undeserved harm on them. It is imperative
that this Court confront the reality that the law is
being used to denigrate the dignity and humanity of
gay Americans.
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A. Educational Statutes Force Public
Schools to Demean and Endanger Gay
Children.

The de jure denigration of gay people in many
states begins on the first day of school. Whether they
are already conscious of their sexual orientation or
are not yet aware of their identity, gay children enter
schools that by law cannot affirm their identities.
Instead, gay children receive a different lesson: You
are not normal. You are not welcome and we cannot
protect you.

1. Public School Statutes and Cur-
ricula Demean Gay Children.

Utah and other states, by using legal mandates,
have created hostile school climates for both gay
teenagers and the children of gay families.” Although

*The following states have statutory sex-education require-
ments discriminatory to homosexual behavior: Alabama (Ala.
Code § 16-40A-2(c) (2012)); Arizona (Ariz. Rev. Stat. Ann. § 15-
716 (2012) (prohibiting schools from “promot[ing] a homosexual
life-style,” “portrayling] homosexuality as a positive alternative
life-style,” and suggesting that some methods of homosexual sex
are safe)); Florida (Fla. Stat. § 1003.46 (2013) (requiring public
schools to “[tleach abstinence from sexual activity outside of
marriage,” as well as the “benefits of monogamous heterosexual
marriage”)); Louisiana (La. Rev. Stat. Ann. § 17:281 (2012)
(prohibiting educational materials that include sexually explicit
materials depicting homosexual activity)); Mississippi (Miss.
Code Ann. § 37-13-171 (2012) (requiring that “abstinence-only
education” teach Mississippi’s law prohibiting sodomy)); Okla-
homa (Okla. Stat. tit. 70, § 11-103.3 (2012) (requiring HIV/AIDS
education to teach that homosexual activity is “primarily”
responsible for contact with the AIDS virus)); South Carolina
(S.C. Code Ann. § 59-32-30 (2011) (sex education may “not
include a discussion of alternate sexual lifestyles from heter-
osexual relationships including, but not limited to, homosexual
relationships except in the context of instruction concerning
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“[a] positive school climate has been associated with
decreased depression, suicidal feelings, substance
use, and unexcused school absences among LGBT
students,” sympathetic educators in these states
are left unequipped to protect, help or reach out to
vulnerable gay youth. CDC, Youth, Lesbian, Gay,
Bisexual and Transgender Health, http:/www.cdc.
gov/lgbthealth.htm (last updated May 19, 2011).

Utah has restricted instruction about homosexual-
ity and prohibited the “advocacy of homosexuality” in
its schools. Utah Code Ann. § 53A-13-101(1)(¢)(ii1)(A)
(2012). Such statutes warp reality, chill speech
and conduct, propagate false views and stereotypes,
create a climate of fear about homosexuality, and
expose gay children to ignorance, bullying and an
“increased risk for experiences with violence.” CDC,
Lesbian, Gay, Bisexual and Transgender Health,
supra. Utah’s ban against the “advocacy of homo-
sexuality” not only signals social disdain for homo-
sexuality, but burdens gay students and children of
gay families with moral disapproval from the State of
Utah.’

sexually transmitted diseases.”)); Utah (Utah Code Ann. § 53A-
13-101(1)(c)(iii)(A) (2012) (“prohibiting instruction in . . . the
advocacy of homosexuality”)).

’ Although this Court has flatly rejected efforts to justify
discrimination against gay persons based on efforts to differ-
entiate between homosexual conduct and homosexual orienta-
tion, Utah and other states have not modified their educational
standards to comport with this Court’s decisions in Lawrence
and Christian Legal Society. See Christian Legal Soc’y v.
Martinez, 130 S.Ct. 2971, 2990 (2010) (“Our decisions have
declined to distinguish between status and conduct in this con-
text.”)
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The result is stifling. A teacher in Utah may not be
able to provide assurances to a student’s question, “Is
it okay to be gay?” Indeed, educators may hesitate to
show—or even recommend—the video message from
the President of the United States encouraging gay
students that “It Gets Better.” See White House,
It Gets Better, http://www.whitehouse.gov/itgetsbetter
(last visited Feb. 24, 2013). Utah’s system of laws
thus ensures that gay students may never hear a
school- or state-sponsored message such as “you are
not alone,” “you didn’t do anything wrong,” and you
are valued “just the way you are.” Id. Rather, the
official state message is exactly the opposite: You are
not valued. You are lesser than your straight peers.

Similar school policies in other states, such as
South Carolina, invariably expand the law so that
teachers fear discipline by mentioning the word “gay”
or “homosexual,” and risk their livelihood by discus-
sing, for example, Harvey Milk as a history subject.
See, e.g., S.C. Code Ann. § 59-32-30(5) (homosexuality
may only be discussed in the context of discussing
sexually transmitted diseases). Elementary schools
have removed picture books that feature same-sex
parents. See, e.g., Melinda Rogers, Davis District
Sued Qver Flap About Lesbian Mothers Book, Salt
Lake Trib., Nov. 14, 2012. And professional educators
fear repercussions even for being perceived as help-
ing gay students. Even this brief—which advocates
for the rights of gay citizens under the Constitution—
would likely be barred from social studies courses in
Utah and other states because of its “advocacy of
homosexuality.”

Sex education laws are also crafted to denigrate
gay students and to exclude any validation of a gay
student’s sexual orientation. See, e.g., Ala. Code § 16-
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40A-2(c) (2012) (requiring all sex education courses in
public schools to teach that homosexuality is not an
acceptable lifestyle and that homosexual conduct
is a criminal offense). Schools cannot provide gay
teenagers with life-saving information about safer
sexual practices and healthy same-sex relationships.
Indeed, Utah’s educators are effectively barred from
giving gay teens hope of living happy and fulfilling
lives with satisfying, committed adult relationships.

Collectively, these statutes demean same-sex
families, teach that treatment of individuals as
inherently inferior is acceptable under the law, send
denigrating messages to children of same-sex par-
ents, and undermine straight parents whose belief
systems accept gay people as equal members of
society. When state laws require schools to distort or
ignore the scientific reality that sexual orientation is
an immutable characteristic—and that homosexual-
ity is a normal variation of human sexuality—both
students and society suffer. See Am. Psychological
Assoc., Resolution on Appropriate Affirmative
Responses to Sexual Orientation Distress and Change
Efforts, Aug. 5, 2009, http://www.apa.org/about/policy/
sexual-orientation.aspx/. And thus de jure denigration
taints the next generation.

2. Gay Teenagers Are Targeted by
Regulations Banning Gay-Straight
Alliances in Public High Schools.

States and communities reinforce the denigration
of gay Americans with laws deterring gay teenage
students from receiving vital affirmation and support
at public high schools. School clubs that provide
sanctuary for gay teens, called Gay-Straight Alli-
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ances, have been targeted for excessive regulation
and prohibition by disapproving communities.*

* Lawmakers and school boards in the following states have
forbidden, significantly curtailed, or discouraged participation
in Gay-Straight Alliances in public schools: California (Colin v.
Orange Unified Sch. Dist., 83 F. Supp. 2d 1135, 1138-39 (C.D.
Cal. 2000) (school board voted to deny plaintiffs’ application to
form a Gay-Straight Alliance)); Florida (Letitia Stein, Teachers
Lash Out at Board Meeting, St. Petersburg Times, Feb. 14,
2007, at 1B (reporting local school board’s adoption of parental
veto of student membership in school clubs after the formation
of a Gay-Straight Alliance at a local high school)); Georgia (Ga.
Code Ann. § 20-2-705 (2012) (requiring each local school board
to distribute a list of student organizations and their missions,
and to provide an opportunity for a parent or legal guardian to
decline permission for his or her student to participate in a club
or organization designated by him or her)); Idaho (Editorial,
House Ignores Big Issues to Meddle in School Clubs, Idaho
Statesman, Apr. 4, 2006, at 6 (reporting on proposed legislation
that required school boards to obtain parental permission for
student to join school clubs)); Indiana (Franklin Cent. Gay/
Straight Alliance v. Franklin Twp. Cmty. Sch. Corp., No. IP01-
1518, 2002 U.S. Dist. LEXIS 24981, at *1-*2 (Dec. 26, 2002 S.D.
Ind. 2002) (school board refused to recognize the Gay-Straight
Alliance as a legitimate student club)); Kentucky (Boyd County
High Sch. Gay Straight Alliance v. Bd. of Educ., 258 F. Supp. 2d
667, 676-77 (E.D. Ky. 2003) (board of education denied Gay-
Straight Alliance the same access to school facilities given to
other student groups)); Minnesota (Straights & Gays for Equal-
ity v. Osseo Area Schs., 471 F.3d 908 (8th Cir. 2006) (school
board designated student group formed to promote tolerance
and respect for the LGBT community as a non-curricular group,
thus granting them only limited access to school avenues of
communication)); Texas (Caudillo v. Lubbock Indep. Sch. Dist.,
311 F. Supp. 2d 550, 556 (N.D. Tex. 2004) (school district and
school officials denied requests made from Gay-Straight Alli-
ance to distribute fliers, use the public address system, and be
recognized as a student group)); Utah (East High Sch. Prism
Club v. Seidel, 95 F. Supp. 2d 1239, 1242-43 (D. Utah 2000)
(school district denied a club formed to address issues of civil
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The State of Utah, for example, has made it more
difficult for a gay teenager to start a school club than
for a person to form a corporation.” Utah has enacted
a statutory scheme that designates Gay-Straight
Alliances as “noncurricular” and vests school admin-
istrators with the power to ban any club “involving
human sexuality.” Utah Code Ann. § 53A-11-
1206(1)(b)(1ii1) (2012). This statute also restricts any
club from “advocating or engaging in sexual activity
outside of legally recognized marriage or forbidden by
state law.” Id. § 53A-11-1202. The impact of these
provisions is unmistakable: only gay citizens are
denied access to “legally recognized marriage” and
the phrase “or forbidden by state law” breathes new
life into Utah’s criminal sodomy statute, id. § 76-5-
403, which remains on the books even after Lawrence
v. Texas.

Utah’s school clubs statute further requires stu-
dents to obtain parental consent to join any non-
curricular club. Id. § 53A-11-1210. This requirement
was not inspired by rogue chess clubs; it was aimed
at keeping scared, gay teenagers in the closet. See,
e.g., Dan Harrie, Bills Aim to Keep Gay Students in

rights, equality, discrimination and diversity access to the
limited forum created for curriculum-related student clubs at a
high school)); Virginia (See Tommy Denton, Lawmakers Chose
Politics Over Substance, Roanoke Times, Feb. 27, 2007, at B8)
(reporting on proposed legislation regarding parental permission
for participation in Gay-Straight Alliances)).

* Compare Utah Code Ann. § 53A-11-1205 (2012) (annual
formation of noncurricular school clubs) with Utah Code Ann.
§ 16-10a-120 (2012) (formation of business corporations); see
also Floor Debate, H.B. 236, 57th Leg. Gen. Sess. (Utah Feb. 21,
2007) (“Look at the effort it takes to organize a noncurricular
club. It’s more severe than organizing a limited liability
company or a corporation.”) (statement of Rep. Scott Wyatt).
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Closet, Salt Lake Trib., Feb. 13, 1996, at A4. This
provision does particular harm to teenagers who are
coming to terms with their identity and who fear
rejection from their parents, families, and friends.
It deprives vulnerable teens of a safe place of
affirmation—a safety net that may be their only
lifeline—at school.

Utah’s crusade against Gay-Straight Alliances
illustrates how states committed to de jure denigra-
tion have reacted sharply and swiftly to dash the
hopes of gay teens. In 1996, a few brave students at
Salt Lake City’s East High School tried to start a
Gay-Straight Alliance. Alarmed by this prospect,
the Utah State Senate (Republicans and Democrats
alike) rushed into a secret—and illegal—meeting
to watch an anti-gay video and to plot to ban the
fledgling club. See Louis Sahagun, Utah Board Bans
All Schools Clubs in Anti-Gay Move, L.A. Times, Feb.
22, 1996. When asked about the violation of Utah’s
Open Meetings Act, the state senate president
rationalized that the ends justified the means: “There
are many of us who disagree with [the gay and
lesbian] lifestyle. . . . That doesn’t mean we look down
at them. But I don’t want their lifestyle taught to my
children in our schools, and neither do my neigh-
bors.” Tony Semerad and Dan Harrie, Anti-Gay
Meet: Secret’s Out, Anger Sets In--Unlike the Senate’s
Anti-Gay Meeting, the Anger of Critics is No Secret,
Salt Lake Trib., Feb. 1, 1996, at A1. Thereafter, in
an episode that echoed an era when municipalities
closed swimming pools rather than integrate them,
the Salt Lake City School District shuttered all
noncurricular school clubs rather than allow a Gay-
Straight Alliance to meet under the federal Equal
Access Act (which requires all comers or no clubs at

all). See id.
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The state’s message to gay students: You don’t
belong in our schools. You are alone.

3. Educational Statutes that Demean
Gay People Harm Students.

Legislative bullying against gay people has seeded
the bullying of gay children in classrooms and on
playgrounds. The connection between school policies
and teen suicide hit home in Taylorsville, Utah on
November 29, 2012. After being teased and ridiculed
by peers for months—and after being suspended by
school officials who had searched him and confronted
him about having a condom in his backpack—an
embarrassed and bullied gay teenager could take no
more. He returned to school with a pistol and a
single bullet. He shot himself as classmates watched
in horror. Ray Parker, Family Reveals Details About
Utah Teen Who Committed Suicide, Salt Lake Trib.,
Dec. 15, 2012 (discussing circumstances of suicide
and suicide note).

Sadly, this tragedy is not an isolated incident but
exemplar of the joint epidemic of anti-gay bullying
and gay teen suicide. At least eight of ten gay middle
and high school students have reported verbal har-
assment; four of ten have been physically harassed;
six of ten have felt unsafe at school; and one in
five has been the victim of physical assault. CDC,
Lesbian, Gay, Bisexual and Transgender Health,
supra. Longitudinal studies have also shown that the
effects of bullying, for kids who survive it and for
those who perpetrate it, extend into adulthood.
William E. Copeland, et al., Adult Psychiatric
Outcomes of Bullying and Being Bullied by Peers in
Childhood and Adolescence, J. Am. Medicine Assoc.
Psychiatry, Feb. 20, 2013. Nationally, adolescents in
grades 7 through 12 who identify as lesbian, gay, or
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bisexual are more than twice as likely as their
straight counterparts to have attempted suicide.
CDC, Lesbian, Gay, Bisexual and Transgender
Health, supra. It is no coincidence that suicide is the
second leading cause of death for Utah youth ages 10-
17. For Utah young adults ages 18-24, the suicide
rate has been consistently higher than the national
rate for more than a decade.’

Gay Americans are left wanting the “security of
justice.” Martin Luther King, Jr., I Have a Dream,
Address at the March on Washington (Aug. 28, 1963).
Any delay in vindicating their constitutional rights
will be counted in the lives of gay teenagers. De jure
discrimination creates a class of disfavored sons and
daughters that offends the conscience of our Consti-
tution. The pervasive denigration of gay teens in
public schools demeans gay students, denies their
dignity, and deprives them of hope for a bright
future.

The despair of beaten-down students found voice in
the Taylorsville teen’s final note: “I had a great life
but I must leave.”

B. Bans on Adoption Harm Same-Sex
Couples and Their Children.

Systems of de jure denigration of gay Americans
extend from school to family life. Many states with-
hold legal recognition and protection for the families

* See Suicide in Utah, 2006-2010: Youth (10-17 years), Utah
Dep’t of Health, Violence & Injury Prevention Program,
http://www .health.utah.gov/vipp/pdf/FactSheets/Youth.pdfl (last
updated September 2012); Suicide in Utah, 2006-2010: Young
Adults (18-24 years), Utah Dep’t of Health, Violence & Injury
Prevention Program, http://www.health.utah.gov/vipp/pdf/Fact
Sheets/YoungAdultSuicide.pdf (last updated September 2012).
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of gay people. These measures seek to exclude gay
Americans from helping raise the next generation,
while denying them one of the most socially valuable
and life-enriching endeavors—raising children. The
message to gay couples is brutal: You can’t be trusted
to raise children together.

Several states, Utah included, effectively ban adop-
tion by same-sex couples. In Utah, “[a] child may not
be adopted by a person who is cohabiting in a
relationship that is not a legally valid and binding
marriage under the laws of this state.” See Utah
Code Ann. § 78B-6-117(3) (2012). Although this
statute appears on its face to apply to all “cohabi-
tating” couples, the effect of the law is to preclude gay
couples from adopting children. Cohabitating hetero-
sexual couples are able to get married if they wish to
adopt, but gay couples are denied this option. The
law even allows single persons to adopt. As a result,
the only people who are specifically exc